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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case No.  CCT 92/07
In the matter between :

JACOB GEDLEYIHLEKISA ZUMA

        Applicant
and

THE NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS


                              Respondent
_____________________________________________________________
APPLICANT’S WRITTEN ARGUMENT IN TERMS OF THE DIRECTIONS OF THE CHIEF JUSTICE DATED 17 JANUARY 2008
_____________________________________________________________
INTRODUCTION
 AUTONUMLGL  \* Arabic   

The applicant applies for leave to appeal to this Court in terms of Rule 19 of the Rules of this Court against a decision of the Supreme Court of Appeal handed down on 8 November 2007 under Supreme Court of Appeal case number 232/07.

THE ISSUES
 AUTONUMLGL  \* Arabic   

The dispute between the parties which resulted in the judgment of the SCA relates to a letter of request issued by Levinsohn DJP in the Natal Provincial Division of the High Court under Section 2(2) of the International Co-Operation in Criminal Matters Act (“the ICCM Act”).

CONTENTS
 AUTONUMLGL  \* Arabic   

This written argument will address the following matters, in the sequential order in which they are set out below :
(a) The history of the matter :

We shall set out the relevant events in their chronological sequence, with reference to : 

(i) The offices held by the applicant.
(ii) The investigation against the applicant.
(iii) The search and seizure operations carried out in Mauritius on 9 October 2001 and subsequent litigation in Mauritius.
(iv) The decision announced by way of media release on 23 August 2003 not to prosecute the applicant.
(v) The Shaik trial.

(vi) The dismissal of the applicant as Deputy President of the Republic of South Africa and the institution of criminal proceedings against the applicant in June 2005.
(vii) The search and seizure warrants executed on 18 August 2005.

(viii) The application in terms of Section 2(1) of the ICCM Act launched in December 2005.

(ix) The State’s application for the postponement of the criminal trial due to commence on 31 July 2006.
(x) The institution of the application in December 2006 under Section 2(2) of the ICCM Act, resulting in this application for leave to appeal.

(b) The constitutional matter raised.
(c) The interests of justice :
(i) The applicant’s prospects of success on appeal.
(ii) Whether or not the constitutional matters raised are constitutional matters of substance.
(iii) The public interest.
THE HISTORY OF THE MATTER
 AUTONUMLGL  \* Arabic   

The offices held by the Applicant
In 1994 the applicant was appointed MEC for Economic Affairs and Tourism for the Province of KwaZulu-Natal.  The applicant was also elected National Chairperson of the African National Congress and Chairperson of the ANC in KwaZulu-Natal.

 AUTONUMLGL  \* Arabic   

In June 1997 the applicant was appointed leader of Government business in the National Assembly.  In December 1997 the applicant was elected Deputy President of the African National Congress.
, a position he held until December 2007 when he was elected President of the African National Congress.
 AUTONUMLGL  \* Arabic   

On 17 June 1999 the applicant was appointed Deputy President of the Republic of South Africa, an office in which he served until June 2005.
  
 AUTONUMLGL  \* Arabic   

The investigation against the Applicant
The respondent says that on 6 November 2000 the Director of the then Investigating Directorate: Serious Economic Offences instituted a preparatory investigation in terms of Section 28(13) of the National Prosecuting Authority Act (“the NPA Act”)
 relating to allegations of corruption and/or fraud in connection with the acquisition of armaments by the Department of Defence.

 AUTONUMLGL  \* Arabic   

The respondent says that on 24 August 2001 the Investigating Director: Serious Economic Offences instituted an investigation in terms of Section 28(1) of the NPA Act relating, inter alia, to the suspected commission of offences of fraud and/or corruption arising out of the arms deal.

 AUTONUMLGL  \* Arabic   

At this stage, the respondent turned its attention to search and seizure operations in, inter alia, Mauritius.  We shall deal therewith in their chronological sequence, before turning to further extensions of the South African investigation.

 AUTONUMLGL  \* Arabic  
The search and seizure operations carried out in Mauritius on 9 October 2001
On 5 October 2001 the Mauritian authorities, acting at the request and with the assistance, insofar as the drafting of ex parte application papers was concerned, of the respondent, obtained an ex parte order authorising the Mauritian authorities to search the premises of two Mauritian companies (including Thomson/Thales) and two individuals employed by or associated with Thales.  The applicant was referred to in that ex parte application as the subject of an investigation by the respondent.  The applicant was referred to as “Mr X”.

 AUTONUMLGL  \* Arabic   

The respondent says that the Mauritian search and seizure operation thus authorised was carried out on 9 October 2001.  The Mauritian authorities were assisted, in carrying out the search and seizure operation, just as they had been assisted in obtaining the order, by two representatives of the respondent, Mr Downer and Ms da Silva.

 AUTONUMLGL  \* Arabic   

The respondent says that on 10 October 2001 copies were made of all the documents seized in Mauritius and Mr Downer and Ms da Silva left Mauritius, taking with them authenticated copies of all documents seized by the Mauritian authorities.  The copies allegedly remain in the possession of the respondent today.

 AUTONUMLGL  \* Arabic   

On 22 October 2001 the Mauritian corporate entities, and one of the individuals from whom documents were seized on 9 October 2001, challenged the searches and seizures in the Mauritian High Court.

 AUTONUMLGL  \* Arabic   

The extension of the South African investigation on 22 October 2002
The respondent says that on 22 October 2002 the South African investigation in terms of Section 28(1) of the NPA Act, commenced on 24 August 2001, was extended to include the suspected commission of fraud and/or corruption, or the attempted commission of those offences, concerning Schabir Shaik and the Nkobi Group of Companies, and the Thomson/Thales Group of Companies and the applicant.

 AUTONUMLGL  \* Arabic   

Further developments in the Mauritian litigation
On 27 March 2003 a consent order was taken in the Mauritian High Court in the litigation between Thales et al and the Mauritian authorities, in terms of which it was recorded that the documents in the possession of the Mauritian authorities would not be released to the South African authorities until all the parties to the Mauritian litigation had been heard, and that there was no record of any copies made by the Mauritian officials of documents seized on 9 October 2001.

 AUTONUMLGL  \* Arabic   

The decision not to prosecute the Applicant : 23 August 2003
On 23 August 2003 the then National Director of Public Prosecutions and the Minister of Justice and Constitutional Development convened a media briefing at which it was announced that it had been decided that the applicant would not be charged with the offences under investigation, but that Shaik and certain of his companies would be.

 AUTONUMLGL  \* Arabic   

Shaik and 11 corporate entities were arraigned in the High Court, Durban on various charges of corruption, fraud and money laundering
The trial commenced on 11 October 2004 and it was concluded on 8 June 2005 when Shaik and certain of the accused corporate entities were convicted on charges of :
(a) corruption concerning the payment of money to or on behalf of the applicant; 

(b) fraud involving the writing off of certain loan accounts in corporate entities controlled by Shaik; 

(c) corruption in relation to an agreement allegedly concluded between Shaik and Thint (Pty) Ltd (formerly Thomson) and the applicant to the effect that a bribe of R5 000,00 per annum would be paid to the applicant in return for his alleged support and protection of Thint (Pty) Ltd.

 AUTONUMLGL  \* Arabic   

The dismissal of the Applicant as Deputy President in June 2005
Following Shaik’s conviction, the President announced in Parliament in June 2005 that the applicant had been relieved of his duties as Deputy State President.  Reference was made in that speech to the applicant being allowed to have his day in Court.

 AUTONUMLGL  \* Arabic   

The decision to prosecute the Applicant
The respondent says that on 20 June 2005 a decision was taken to prosecute the applicant on at least 2 counts of corruption under Section 1(1)(b) of the Corruption Act, No. 94 of 1992.  The counts were said to be the “mirror images” of the charges of which Shaik and certain of the corporate entities controlled by him were convicted.  The respondent apparently intended to convey by this that, if Shaik was the briber, the applicant was the bribee.

 AUTONUMLGL  \* Arabic   

On 29 June 2005 the applicant appeared in the Durban Magistrate’s Court on charges preferred against him under the broad head of “corruption”.  This was a first appearance and the applicant was not asked to plead.  The matter was subsequently transferred to the Durban High Court.  An indictment was served on the applicant in November 2005 and the criminal trial was set down for hearing in the Natal Provincial Division to commence on 31 July 2006.

 AUTONUMLGL  \* Arabic   

On or about 16 August 2005 the respondent sought and obtained, ex parte several search and seizure warrants in terms of Section 29(5) of the NPA Act.  The search and seizure warrants were executed, for the most part, on 18 August 2005.  Execution was carried out against, inter alia, the applicant and his attorney, Michael Hulley.  The applicant and Mr Hulley challenged the warrants in the Durban and Coast Local Division under case number 14116/2005.  The application was successful.  The decision of the Durban and Coast Local Division was reversed on appeal to the Supreme Court of Appeal by, inter alia, the respondent.  The decision of the Supreme Court of Appeal in that case is the subject of a separate application for leave to appeal to this Court under case number CCT91/07.

 AUTONUMLGL  \* Arabic   

The first application under the ICCM Act : Section 2(1) : December 2005
In December 2005 the respondent launched an application, on notice to the accused in the criminal trial (including the applicant), in terms of Section 2(1) of the ICCM Act.  The order initially sought by the respondent in that application (which was heard by Combrinck J (as he then was)) was for the issue of a LOR that the original documents seized on 9 October 2001 in Mauritius, and still held by the Mauritian authorities, be handed to the South African High Commissioner in Mauritius for transmission to the respondent.  After conclusion of the argument before Combrinck J, the respondent sought an amended order which allowed for the leading of evidence before a Commissioner in Mauritius, much in the form of the order granted in S v Basson 2000 (2) SACR 188 (T) at 198e.  In March 2006 Combrinck J concluded that he did not have the power to grant such an order.  That order was vested in the Court presiding at the criminal trial.  The application for the LOR was accordingly adjourned to a date to be arranged to be heard by the Court seized of the criminal trial.

 AUTONUMLGL  \* Arabic   

The prosecution applied for postponement of the criminal trial due to commence on 31 July 2006.  The prosecution stated that it was not ready.  One of the main grounds relied on in the postponement application was that the respondent intended to appeal the judgment of Hurt J, setting aside the search and seizure warrants executed on 18 August 2005.  Another ground, said to be of peripheral significance only, and conceded to be a “make weight”, was the prosecution’s stated wish to obtain the documents held by the Mauritian authorities.  The postponement application was refused by the Trial Judge, Msimang J, on 20 September 2006.  The prosecution stated that it was not ready to proceed, but declined to withdraw the charges.  Msimang J struck the matter from the roll.

 AUTONUMLGL  \* Arabic   

As at the date of institution of this application for leave to appeal, the applicant had not been re-indicted.  After the institution of this application for leave to appeal, and on 28 December 2007, a fresh indictment was served on the applicant.  The respondent has never proceeded with the application in terms of Section 2(1) adjourned by Combrinck J to a date to be arranged to be heard by the Court seized of the criminal trial.  That application was not pursued before Msimang J.
 AUTONUMLGL  \* Arabic   

In December 2006 the respondent instituted application proceedings under case number 13569/06 in the Durban and Coast Local Division, on notice to the applicant, for an order in terms of Section 2(2) of the ICCM Act to issue a LOR to the Mauritian authorities.  On 2 April 2007 Levinsohn DJP gave judgment issuing the LOR in terms of Section 2(2) of the ICCM Act, substantially in the form sought by the respondent.
  The applicant appealed to the Supreme Court of Appeal against the issuing of the LOR by Levinsohn DJP, with the leave of Levinsohn DJP.  The Supreme Court of Appeal handed down its judgment on 8 December 2007.  The applicant seeks leave to appeal against the judgment of the SCA to this Court.

THE CONSTITUTIONAL MATTER RAISED
 AUTONUMLGL  \* Arabic   

The applicant complains that his constitutional rights have been infringed as follows :
(a) the applicant’s right to dignity – Section 10 of the Constitution;

(b) the applicant’s right to a fair trial – Section 35 of the Constitution;

(c) the applicant’s right of access to the Court – Section 34 of the Constitution.

 AUTONUMLGL  \* Arabic  
In addition, we submit, for the reasons set out below, that this case involves the interpretation of legislation and the development of the common law relating to locus standi in judicio, as well as the principle of legality, all of which are constitutional matters.
 AUTONUMLGL  \* Arabic   

The right to dignity – Section 10
Section 10 of the Constitution provides that everyone has inherent dignity and the right to have their dignity respected and protected.  
 AUTONUMLGL  \* Arabic   

While it is trite that there is no hierarchy of rights, this Court has held in N M v Smith
 that dignity occupies a central position and is a foundational value in our constitution that must be jealously guarded and protected.
  The right to dignity includes the right to have one’s reputation respected and protected.

 AUTONUMLGL  \* Arabic   

In casu, the relevant portions of the LOR issued by Levinsohn DJP are as follows :
“1.
There are reasonable grounds for believing that the following offences have been committed in the Republic of South Africa: 

1.1 corruption in contravention of Section 1(1)(a) and 1(1)(b) of the Corruption Act, No. 94 of 1992;

1.2 corruption in contravention of Section 3(a) and (b) of the Prevention and Combating of Corrupt Activities Act, No. 12 of 2004;
1.3 alternative charges of money laundering in contravention of Section 4 of the Prevention of Organised Crime Act, No. 121 of 1998.


2.
The offences of corruption and money-laundering as described above are serious offences as defined in Section 2 for the purposes of Section 6(5) of the Mutual Assistance in Criminal and Related Matters Act, 2003 of the Requested State, being offences for which the maximum penalty is imprisonment for a period of not less than 12 months;

3.

Investigation in respect thereof is being conducted;
4.

For purposes of the investigation it is necessary in the interests of justice that information be obtained from the said ICAC and the said officials or former officials for use in the investigation related to the said alleged offences of corruption and money-laundering, to wit :



  …  ”

 AUTONUMLGL  \* Arabic   

The LOR issued by Levinsohn DJP expressly provides that a draft letter of request under oath deposed to by Leonard Frank McCarthy, in his official capacity as the Head of the Directorate of Special Operations of the National Prosecuting Authority of South Africa, together with the annexures appended to Mr McCarthy’s affidavit, are incorporated in the letter of request, as embodying the further details and information required for the Requested State (Mauritius) to consider the LOR issued by Levinsohn DJP.
  Mr McCarthy’s affidavit attached to the LOR makes the following plain:
(a) One of the items seized during the search and seizure operation in Mauritius on 9 October 2001 was a diary handed to the Investigating Officer by Mr Thetard.  A copy of an extract from the diary for the days of 10, 11 and 12 March 2000 is attached to Mr McCarthy’s affidavit as annexure “LM4”.  The entry for 11 March 2000 is said to be a particularly important piece of evidence because it appears from the entry that Thetard met with the applicant and Shaik in Durban on that day.

(b) In June 2005 Shaik was convicted on two counts of corruption, one count of fraud and various alternative charges, including charges of money-laundering, and sentenced to an effective term of imprisonment of 15 years.  On 20 June 2005, following upon the conviction of Shaik and his companies, the National Director of Public Prosecutions announced his decision to indict the applicant on at least two counts of corruption in terms of the Corruption Act, No. 94 of 1992.  Mr McCarthy stated that the applicant was previously the Deputy President of the Republic of South Africa, but was relieved of his position by the President following Shaik’s conviction and the acceptance by the Court of evidence implicating him (i.e. the applicant) in corruption.

(c) Although the applicant’s criminal trial was struck off the roll on 20 September 2006, the State is not precluded in South African law from reinstituting charges, once it is ready to proceed with the prosecution.  Mr McCarthy stated that there is a reasonable prospect that charges could in future be reinstituted against one or more of the erstwhile accused (i.e. including the applicant) and/or others.  Mr McCarthy stated that while the indictment may differ in certain respects from the indictment which he attached to his affidavit, the indictment was likely to contain at least the charges set out in the previous indictment.

(d) Mr McCarthy stated that he considered it essential to bring to finality the matter of obtaining the documents that were seized on 9 October 2001 for the purposes of finalising the investigation and preparing for any future prosecution that may arise.

(e) Mr McCarthy further confirmed that the main charges being investigated against the applicant are two counts of corruption.  The purpose of the request was to obtain an evidence-gathering order to transmit original documents to the NPA for the purposes of production as evidence for the State at any future criminal trial of, inter alia, the applicant.

(f) Mr McCarthy further recorded that the prosecution had not been instituted on account of, inter alia, “political opinions” and that the offences are not “political or of a political character”.

(g) Mr McCarthy confirmed, on the basis of an affidavit by Advocate Gerda Ferreira, setting out details of evidence obtained, that reasonable grounds exist to believe that a serious offence had been committed.  Mr McCarthy confirmed that this evidence still exists and has been supplemented by substantially more evidence gathered in the subsequent investigation.  This evidence was led during the Shaik trial and found to be persuasive and reliable.  These findings were also endorsed by the Supreme Court of Appeal.  Mr McCarthy therefore submitted, for all the reasons mentioned in Mr McCarthy’s affidavit, that there are reasonable grounds to believe that serious offences have been committed against the law of South Africa [plainly by the applicant].
  
 AUTONUMLGL  \* Arabic   

We submit that a LOR issued by a Judge of the High Court carries with it the respect engendered by the endorsement of that Judge that the interests of justice compel the LOR and that the very act of issuing the LOR itself will incline any reader thereof to the view that there is reason to believe that the person referred to in the LOR (in casu the applicant) has in fact made himself guilty of corruption.  In the circumstances, we submit that the LOR which has been transmitted to law enforcement officials in a foreign state (Mauritius), directly and detrimentally affects the applicant’s dignity.  We have alluded to the positions held by the applicant to illustrate the obvious impact thereof on the applicant’s reputation and dignity.  
 AUTONUMLGL  \* Arabic   

The Applicant’s right to a fair trial – Section 35
As at the date on which the application for the LOR was launched (December 2006), and as at the date on which the LOR was issued by Levinsohn DJP (April 2007), the applicant was not an accused person.  He was not an accused person only by virtue of the fact that his criminal trial had been struck off the roll by Msimang J, the Trial Judge, on 20 September 2006, following upon an unsuccessful application for a postponement of the trial by the State that recorded it was not ready to proceed therewith.  We respectfully submit that it is incontrovertible that the criminal matter was struck off the roll because of the State’s own misconduct in not being ready to proceed with the trial on the appointed date.  We have already pointed out to this Court that, as at the date on which the criminal trial should have proceeded on 31 July 2006, there was pending before the Criminal Court an application by the State in terms of Section 2(1) of the ICCM Act for precisely the same documents which the State later sought under Section 2(2) of the ICCM Act.  For reasons best known to the State, the State never proceeded with the Section 2(1) application.  There is no suggestion that that application has ever been withdrawn.  
 AUTONUMLGL  \* Arabic   

Moreover, the applicant was re-indicted on 28 December, shortly after this application for leave to appeal was launched.  In all the circumstances, we respectfully submit that there can be no doubt that the applicant would have faced formal charges against him, and therefore the applicant would have been an accused person at all times since June 2005, had the State’s application for a postponement of the criminal trial been successful.  In the event, the postponement application was not successful, the matter was struck off the roll and the State expressly declined to state whether or not the applicant would be re-indicted.  In the ensuing hiatus, the State launched the application in terms of Section 2(2).  In doing so, it effectively circumvented the participative processes which follow from the provisions of Section 2(1) of the ICCM Act which it would otherwise have been obliged to pursue in order to obtain the evidence which it seeks from Mauritius.  
 AUTONUMLGL  \* Arabic   

We submit that this application for leave to appeal falls to be determined on the basis that the applicant should be regarded as an accused person for all purposes in the State’s application under Section 2(2) of the ICCM Act and that the applicant was therefore at all material times entitled to the rights afforded him under Section 35(3) of the Constitution.  
 AUTONUMLGL  \* Arabic   

Under Section 35(3) of the Constitution, the applicant, as an accused person, has a right to a fair trial, which includes the right – 

…. 

(b)
to have adequate time and facilities to prepare a defence
;
(c)
to a public trial before an ordinary Court
;
…..

(e)
to be present when being tried
;
(f)
to choose, and be represented by, a legal practitioner ….

(g)
to have a legal practitioner assigned to the accused person by the State and at State expense, if substantial injustice would otherwise result, and to be informed of this right promptly
;
(h)
to be presumed innocent, to remain silent, and not to testify during the proceedings
;
(i)
to adduce and challenge evidence
.
 AUTONUMLGL  \* Arabic   

We submit that the applicant’s right to a fair trial, as an accused person, has been directly impacted upon by the issuing of the LOR in terms of Section 2(2) of the ICCM Act.  The reasons for this contention are set out in the applicant’s founding affidavit under the heading “Fair Trial Rights”
.  We do not burden this argument by repeating the arguments raised in this regard by the applicant in the founding papers in this application for leave to appeal.  We further point out that even if the Applicant is not to be regarded as an accused in the period in question for purposes of the ICCMA, his fair trial rights were still infringed by his inability to challenge the Section 2(2) procedures as the finding of absence of locus demonstrates.
 AUTONUMLGL  \* Arabic   

The Applicant’s rights of access to the Courts – Section 34
Section 34 of the Constitution provides that :
“Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a Court, where appropriate, another independent and impartial tribunal or forum.”

 AUTONUMLGL  \* Arabic   

The SCA judgment concluded that the applicant had no locus standi in judicio to challenge the validity of the LOR issued by Levinsohn DJP and that the applicant accordingly had no standing to prosecute an appeal against the decision of Levinsohn DJP.  On that ground alone, the applicant’s appeal had to fail, according to the judgment of the SCA.

 AUTONUMLGL  \* Arabic   

We submit that the defences raised by the applicant to the issuing of the LOR give rise to a dispute between the applicant and the respondent that can be resolved by the application of law.  It follows that the applicant has the right in terms of Section 34 of the Constitution to have that dispute decided in a fair public hearing before a Court or, where appropriate, another independent and impartial tribunal or forum.  We submit  that the only appropriate forum in this instance is a Court of law.  
 AUTONUMLGL  \* Arabic   

The interpretation of the Bill of Rights – Section 39
Section 39(2) of the Constitution provides that :

“When interpreting any legislation, and when developing the common law or customary law, every Court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.”
 AUTONUMLGL  \* Arabic   

We submit that the SCA judgment turns on the proper interpretation of the provisions of the ICCM Act and concerns issues of locus standi in judicio at common law.  The interpretation of the ICCM Act, and the development of the common law, insofar as locus standi in judicio are concerned, are accordingly constitutional matters directly raised by the SCA judgment and by this application.  
 AUTONUMLGL  \* Arabic   

Legality
We have dealt with the principle of legality in our written argument under Constitutional Court case number 91/07.  We do not burden this argument by repetition of what we have submitted under CCT case number 91/07.  
 AUTONUMLGL  \* Arabic   

We submit that in issuing the LOR, Levinsohn DJP gave the High Court’s imprimatur to a request for legal assistance made by the NPA.  Whether or not that imprimatur was given validly falls within the doctrine of legality and is therefore a constitutional matter.

 AUTONUMLGL  \* Arabic   

In the circumstances, we submit that the issues in this case raise constitutional matters relating to dignity, fair trial rights, access to the Courts, the interpretation of legislation, the development of the common l aw and legality.  We submit that this Court should find that constitutional matters of substance are raised in this application for leave to appeal.

THE INTERESTS OF JUSTICE
 AUTONUMLGL  \* Arabic   

We submit that it is in the interests of justice that this Court grant leave to appeal, for the following reasons :
(a) the applicant has reasonable prospects of success;

(b) the case raises important questions concerning, inter alia :
(i)
Locus standi in judicio – the SCA judgment denies on a blanket basis all persons’ standing to challenge an application for a LOR even where such application manifests wholesale disdain of constitutional rights and the Court has no jurisdiction to issue it.  The person targeted and labeled by the LOR as being subject to reason to believe that he is a criminal (having allegedly committed, in this case, serious offences) must stand helplessly by and allow the LOR to be issued even if he has grounds on which to contend that the Court has no jurisdiction and no power to issue such a LOR.
(ii)
The content, if any, of the rights of a person in the applicant’s position apprised of the fact of an application under Section 2(2) of the ICCM Act which application is directed against him.
(iii)
The jurisdictional pre-requisites for the issuing of a LOR under Section 2(2) of the ICCM Act.
(iv)
The interaction between Section 2(1) and Section 2(2) of the ICCM Act.
(v)
The conduct of the prosecution in, firstly, removing from the jurisdiction of the Mauritian Courts copies of documents seized, and, secondly, in allowing the criminal matter to be struck from the roll in consequence of its failure to proceed on the appointed date of commencement of the criminal trial, but nevertheless seeking to benefit as a result thereof by instituting proceedings in terms of Section 2(2) of the ICCM Act, instead of pursuing pending proceedings in terms of Section 2(1) of the ICCM Act.
(c) whether or not the constitutional matters raised are matters of substance.
(d) the public interest.

PROSPECTS OF SUCCESS
 AUTONUMLGL  \* Arabic   

We submit that the applicant has reasonable prospects of success in an appeal to this Court on the following grounds :
(a) The applicant’s locus standi in judicio, on which point the SCA appears to have dismissed the appeal to that Court.
(b) Appealability : the SCA raised the question of appealibility of the judgment of Levinsohn DJP to the SCA, but apparently found it unnecessary to decide that point because the SCA found that the applicant did not have locus standi in judicio before Levinsohn DJP, and therefore did not have locus standi in judicio to prosecute an appeal (in the event that it were indeed appealable).
  We submit that not only was the issuing of the LOR by Levinsohn DJP appealable at the instance of the applicant, but, even if it was not, that the test of appealibility from the judgment of Levinsohn DJP to the Supreme Court of Appeal, differs from the test of appealibility to this Court, for the reasons set out below;
(c) The issuing of the LOR in casu directly affected the applicant’s fair trial rights;
(d) The respondent failed to establish the jurisdictional pre-requisites for an order in terms of Section 2(2) of the ICCM Act;
(e) The High Court did not have the power to grant an order in terms of Section 2(2) of the ICCM Act on the facts of this case;
(f) The respondent did not approach the High Court for the LOR with clean hands; 

(g) The High Court had, in any event, a discretion to issue the LOR, and we respectfully submit that that discretion was incorrectly exercised against the applicant in the circumstances of this case.

 AUTONUMLGL  \* Arabic   

Locus Standi in Judicio
The applicant’s contentions under this head have been set out in argument advanced in the applicant’s founding affidavit.  We do not burden this written argument by repetition of the contentions advanced in the applicant’s founding affidavit.  We respectfully refer this Court to : Founding Affidavit, Volume 15, page 1303, paragraph 29 to page 1313, paragraph 43.  Unavoidably, certain of the contentions advanced in those paragraphs have already been advanced in this written argument, particularly in the context of the constitutional matter raised by the issue of the applicant’s access to the Courts.  We apologise for any repetition.  We, however, wish to advance the following as well:
 AUTONUM  \* Arabic  
Given the invitation to oppose the proceedings by being addressed as an interested party, coupled with the concession before Levinsohn DJP that the Applicant had locus standi (albeit limited – which qualification we still do not understand as an issue of principle or practicality), various factual considerations which may have supported a finding of locus were obviously, and we say understandably, not addressed, such as issues which impact on dignity etc. (This consideration also impacts on the costs order in the SCA).
 AUTONUM  \* Arabic  
The decision of the SCA is to the effect that a person who is the party who is going to be accused of a crime, if any one is, has no or not sufficient interest in an application under Section 2(2) of the ICCMA so as to have locus to oppose such an application. In short, such a person is not entitled to raise before the Judge from whom the order is requested the fact that the jurisdictional requirements for the issue of such an order have not been met.

 AUTONUM  \* Arabic  
This approach appears to be founded on the principle that a potential accused has no part to play during the investigation phase in respect of a crime – he only becomes an interested party after he has become an actual accused. In principle, he has no interest in any evidence gathering exercise as part of the investigation, prior to that.  We submit that in principle a blanket denial of locus at investigation stage cannot be justified. We submit that a person under investigation, before he or she becomes an accused, must have, in principle, the right to approach a court for appropriate relief in the event of an unlawful infringement or threatened infringement of his or her rights. 
 AUTONUM  \* Arabic  
It is submitted that the SCA’s approach, although it has an undoubted face value attraction, is further flawed in that it does not recognise the true import of a LOR – It is not only an investigative tool to obtain information to establish what, if any, court proceedings should follow. It has a very real dual purpose – it is to effectively stage what may well be part of the trial early and then to incorporate it into the main trial should that occur. Once it is grasped that the Court is in fact being asked to allow part of the trial to go ahead in the absence of the accused and then to later make this part of the trial record, evidence gained under Section 2(2) emerges as an equivalent to evidence on commission but gathered in advance by only one party. All the Prosecution has to do to achieve this is to persuade the trial Court under Section 5(2)(b) that it is in the interests of justice.  This entails a normative judgment – is its admission in the interests of justice? Opposition under Section 2(2) is not solely based on normative judgment calls – it is a simple matter of whether the State has established the jurisdictional requirements under Section 2 of the ICCMA. If not, no Section 5(2)(b) enquiry will ever arise and the issue will have to be dealt with at trial under Section 2(1) – which is what the Applicant effectively seeks. Regarding the Section 5(2)(b) mechanism as equivalent to Section 2(2) opposition is to equate poisoned apples with pears.

 AUTONUM  \* Arabic  
We accept that the ICCMA is a measure to facilitate the provision of evidence in criminal matters and the time and cost trial savings it may bring.

 AUTONUM  \* Arabic  
Section 2(2) relates to the pre-charge investigative stage. It involves a very significant and often costly exercise whereby potential evidence is obtained from other countries. Whilst this is obviously for the purpose of deciding whether to charge any one or not, it would be a very unnecessary and wasteful exercise to in essence repeat it for purposes of trial if there is a decision to prosecute made and implemented. The legislature has thus provided that in such an instance the exercise needs not be repeated, it can serve as part of the extended trial process which makes up the criminal trial.

 AUTONUM  \* Arabic  
It is this feature of the ICCMA which the SCA fails to give due recognition to – it introduces processes which seek to obtain evidence in a manner which approximates almost wholly a trial process and makes these part of the trial process. The introduction of this evidence into the trial record is regulated by the ICCMA.
 AUTONUM  \* Arabic  
The Section 2(2) process makes considerable inroads on a person’s fundamental fair trial right that all criminal proceedings should take place in the presence of the Accused (See Criminal Procedure Act Section 158 and compare Rex v Makiep 1948 (1) SA 947 (A) to the effect that an accused should generally be present at all stages of the proceedings). It is wholly artificial to regard evidence gathering intended and designed to become, in the event of a trial, part of the record of proceedings as anything but part of the proceedings. Considerations of expediency may well justify the procedures in the ICCMA to do so; but it is surely adding insult to injury to hold that the potential accused or target of the exercise has no standing to challenge whether the application under Section 2(2) meets the demands of the doctrine of legality. At the very least he should have such standing should he become an accused but how he is to exercise this, given the absence of review in respect of High Court decisions and orders, is not clear.

 AUTONUM  \* Arabic  
This distinguishes the process from search and seizure operations. Evidence so found has to be introduced by the normal modes governed by the CPA and the law of evidence. Its collection stands outside the trial process. Under the ICCMA the collection forms part of the trial process. In principle an accused is entitled to participate in his trial and in respect of the presentation of evidence to challenge that. The Fair Trial Right clearly embodies that in principle. It is with the greatest respect obvious why the potential accused has a very real and direct interest in an evidence collection exercise which is in reality very much part of the trial process, albeit conditionally, and an interest to participate in decisions as to the lawfulness of the process there and then.

 AUTONUM  \* Arabic  
The ICCMA requires the Judge under Section 2(2) to be satisfied that “for purposes of the investigation that it is necessary in the interests of justice” the information be obtained. Whilst is it accepted that compelling reasons may in some instances render it undesirable, it is difficult to see how an informed decision so as to hold it out as such to other governments and legal systems, can be arrived at as being necessary in the interests of justice, without hearing the person specifically targeted (where this can be done without jeopardising the very aim of the process). The interests of justice must include his interests otherwise the result of a Section 2(2)(c) enquiry is a foregone conclusion – all the considerations would otherwise point one way and the request would be had for the asking. 
 AUTONUM  \* Arabic  
In short, the issue of a LOR, at least conditionally, undermines a potential accused’s right to participate in all stages of the criminal proceedings against him. That suffices for locus in such an instance.
 AUTONUM  \* Arabic  
Whether a person has locus to challenge the grant of a Section 2(2) application is thus not only an issue of considerable constitutional importance, but clearly one which is to be answered in the positive.

 AUTONUMLGL  \* Arabic   

Appealability
Insofar as the appealability of the order of the Court at first instance to the SCA is concerned, we respectfully refer this Court to the arguments advanced by the applicant in the founding papers for leave to appeal : Volume 15, page 1313, paragraph 44 to page 1315 at paragraph 47.  We respectfully submit that, in the circumstances, the order of Levinsohn DJP was indeed appealable to the SCA.  
 AUTONUMLGL  \* Arabic   

We submit that, in any event, and irrespective of whether the order of Levinsohn DJP was appealable at the instance of the applicant to the SCA, leave should be granted to appeal to this Court, because the test on leave to appeal to this Court is whether the SCA judgment constitutes a decision on a constitutional matter as contemplated by Rule 19 and, if it does, whether it is in the interests of justice – the standard as set by Section 167(6) of the Constitution – for this Court to hear the appeal.
. In Khumalo & Others v Holomisa 2002 (5) S.A. 401 at (CC) O’Regan said the following :
“Although it could be argued that the word ‘decision’ in Rule 18 should be given a meaning equivalent to the meaning given to the words ‘judgment or order’ in Section 20(1) of the Supreme Court Act by the Supreme Court of Appeal, this would not be appropriate.  The Constitution intends that the interests of justice (coupled with leave of this Court) be the determinative criterion for deciding when appeals should be entertained by this Court.  This Court has already developed guiding principles to interpret the phrase [fn7].  Were the Court to adopt a restricted meaning of ‘decision’ in Rule 18 in the light of a range of policy considerations relative to determining when a matter should be the subject of an appeal, it would be adopting a test different to that proclaimed by the Constitution.  All the considerations which have led the Supreme Court of Appeal to adopt a limited interpretation of the words ‘judgment or order’ as contemplated by Section 20 of the Supreme Court Act can be accommodated in the ‘interests of justice’ criterion.  Thus, it will often not be in the interests of justice for this Court to entertain appeals against interlocutory rulings which have no final effect on the dispute between the parties.
…..

This is a matter which cannot go to the Supreme Court of Appeal at this stage of the proceedings, as is clear from para [6] above.  Be that as it may, the fact that the Supreme Court of Appeal would not entertain an appeal in this matter cannot operate as a bar to this Court hearing the appeal : it is merely a factor relevant to determining the overall interests of justice.”

 AUTONUMLGL  \* Arabic   

Fair Trial Rights
We have already addressed this issue when dealing with the constitutional matters raised in this application.  It is not necessary to repeat our submissions in this regard.  We submit that the applicant enjoys reasonable prospects of success on the ground that the issuing of the LOR in question constituted an infraction of the applicant’s fair trial rights, for the reasons set out above.
 AUTONUMLGL  \* Arabic   

The Jurisdictional Pre-Requisites for an order in terms of Section 2(2) of the ICCM Act
The applicant has advanced his argument in this regard in his founding papers in this application for leave to appeal at : Volume 15, page 1322, paragraph 57 to page 1324 at paragraph 58.  We do not burden this written argument by repeating the applicant’s contentions, as aforesaid.  
 AUTONUMLGL  \* Arabic   

The High Court’s power to grant an order in terms of Section 2(2) in the circumstances of this case
The applicant’s arguments under this head have been advanced in the applicant’s founding papers for leave to appeal at : Volume 15, page 1324, paragraph 59 to page 1326 at paragraph 63.
 AUTONUMLGL  \* Arabic   

Clean Hands
The applicant has advanced his arguments in respect of his contentions under this head at : 
(a) Volume 15, page 1326, paragraph 64 to page 1331, paragraph 71.

 AUTONUMLGL  \* Arabic   

Whether or not the High Court correctly exercised its discretion to issue the LOR
The applicant’s arguments under this head have been advanced in the applicant’s founding papers at : Volume 15, page 1331, paragraph 72 to page 1333.
 AUTONUMLGL  \* Arabic   

Whether the constitutional matters raised are constitutional matters of substance
We submit that the constitutional matters raised are indeed matters of substance.  We have already referred this Court to decisions of this Court to the effect that human dignity is regarded as foundational to our constitution, the corollary being that it must be jealously guarded and protected.

 AUTONUMLGL  \* Arabic   

We further submit that the applicant’s rights to a fair trial, and access to the Courts, are foundational values in our criminal justice system which indeed raise issues of substance in this application, not least in the light of the provisions of Section 38 and Section 39(2) of the Constitution.
 AUTONUMLGL  \* Arabic   

The public interest
We have already dealt with this aspect of the matter in our written argument under constitutional Court case number 91/07.  It is not necessary for us to repeat our submissions in that regard in this written argument.  In addition to the factors raised under CCT91/07, there is the circumstance that the issuing of the LOR in this case involves a request, which has been endorsed by a Judge of the High Court, for legal assistance to a sovereign foreign state.  We submit that the issues raised in this application are undoubtedly issues which require to be resolved by this Court in the public interest.  
 AUTONUMLGL  \* Arabic   

In the circumstances, we submit that the applicant should be granted leave to appeal to this Court against the judgment of the SCA handed down under case number SCA 232/07 on 8 November 2007.
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lvw/mdcs/cct92.07.app’s written argument
� 	The SCA judgment is at Volume 15, pages 1338 to 1349.


� 	Act No. 75 of 1996


� 	Founding Affidavit, Volume 15, page 1291, paragraph 7


� 	Founding Affidavit, Volume 15, page 1292, paragraph 8


� 	Founding Affidavit, page 1292, paragraph 9


� 	No. 32 of 1998


� 	The arms deal.  Founding Affidavit, Volume 15, page 1292, paragraph 10


� 	Founding Affidavit, Volume 15, page 1293, paragraph 11


� 	Founding Affidavit, Volume 15, page 1293, paragraph 12


� 	Founding Affidavit, Volume 15, page 1293, paragraph 12


� 	Volume 15, page 1294, paragraph 13


� 	Volume 15, page 1294, paragraph 14


� 	Founding Affidavit, Volume 15, page 1294, paragraph 15


� 	Founding Affidavit, Volume 15, page 1295, paragraph 16


� 	Founding Affidavit, Volume 15, page 1295, paragraph 17.  The full text of the 	media release appears at Volume 10, pages 853 to 858.  The relevant portion 	of the text of the media release was contained in paragraph 32 of the media 	release which read as follows :


	“After careful consideration in which we looked at the evidence and the facts 	dispassionately, we have concluded that, whilst there is a prima facie case of 	corruption against the Deputy President [the first applicant], our prospects of 	success are not strong enough.  That means that we are not sure if we have a 	winnable case.


Accordingly, we have decided not to prosecute the Deputy President;


We tested our decision with a Senior Counsel who is very skilled in these types of matters and he concurred with our decision;


As a matter of courtesy we informed Deputy President Zuma’s Counsel of this decision;


We are charging Mr Schabir Shaik for various counts of corruption, fraud, theft of company assets, tax evasion and reckless trading;


We have decided to prosecute the Nkobi Group of Companies and Thomson C.S.F. on contraventions (sic);


The legal representatives of the relevant parties have been informed of this decision;


We will be referring the evidence we have against Alain Thetard, Perrier and international companies like Thomson to the French Authorities for them to take appropriate action;


We will be referring the issue around declaration of gifts and donations received by the Deputy President to Parliament for their consideration.”


� 	Founding Affidavit, pages 1295 to 1296, paragraph 17


� 	Founding Affidavit, Volume 15, pages 1296 to 1297, paragraph 18


� 	Founding Affidavit, page 1297, paragraph 19


� 	Founding Affidavit, Volume 15, page 1298, paragraph 21


� 	Founding Affidavit, Volume 15, page 1297, paragraph 20


� 	Founding Affidavit, Volume 15, page 1299, paragraph 22.  Judgment of 	Combrinck J, Volume 1, pages 14 to 26


� 	Founding Affidavit, Volume 15, page 1300, paragraph 23


� 	Founding Affidavit, page 1300, paragraph 24.  Judgment of Levinsohn DJP is 	at Volume             , pages              to              .  The order made by Levinsohn 	DJP in terms of Section 2(2) of the ICCM Act, together with the annexures to 	that order, is at Volume 15, pages 1350 to 1376.


� 	Founding Affidavit, page 1301, paragraph 25.  The judgment of the SCA 	under case number 232/07 is at Volume 15, pages 1338 to 1349.


� 	Founding Affidavit, page 1333 to 1334, paragraph 73, paragraph (d) at 	page 1334 is plainly an error.


� 	Mthembi-Mahanyele v Mail & Guardian Ltd & Another 2004 (6) S.A. 329 	(SCA) at 348H to I [42]; N M v Smith (Freedom of Expression Institute as 	amicus curiae) 2007 (5) S.A. 257 (CC) at [49].


� 	N M v Smith (supra) at [49] to [50] citing Dawood & Another v Minister of 	Home Affairs & Others; Shalabi & Another v Minister of Home Affairs & 	Others; Thomas & Another v Minister of Home Affairs & Others; 2000 (3) 	S.A. 936 (CC) at [35].  See also S v Makwanyana & Another 1995 (3) S.A. 391 	(CC) at [329].


� 	See Mthembi-Mahanyele v Mail & Guardian Ltd (supra), fn27 at [42]


� 	Annexure “B” to the LOR, Volume 15, page 1353, paragraphs 1 to 4


� 	Annexure “ B” to LOR issued by Levinsohn DJP, Volume 15, page 1355, 	paragraph 4


� 	Mr McCarthy’s Affidavit, Volume 15, page 1361 at paragraph 16


� 	Mr McCarthy’s Affidavit annexed to the LOR, Volume 15, page 1364 at 	paragraphs 28 and 29


� 	Mr McCarthy’s Affidavit, Volume 15, page 1366, paragraph 34 and 35.


� 	MrCarthy’s Affidavit, Volume 15, pages 1366 to 1367, paragraph 37


� 	Mr McCarthy’s Affidavit, Volume 15, page 1369, lines 4 to 17


� 	Mr McCarthy’s Affidavit, Volume 15, page 1370 to 1371 at paragraph 45


� 	Mr McCarthy’s Affidavit, Volume 15, page 1371 to 1372, paragraph 47


� 	Constitution, Section 35(3)(b)


� 	Section 35(3)(c)


� 	Section 35(3)(e)


� 	Constitution, Section 35(3)(f)


� 	Constitution, Section 35(3)(g)


� 	Section 35(3)(h)


� 	Section 35(3)(i)


� 	Volume 15, page 1316, paragraph 39 to page 1321, paragraph 56


� 	SCA judgment, case number 232/07, Volume 15, page 1349 [20]


� 	See Fedsure Life Assurance v Greater Johannesburg TMC 1999 (1) S.A. 374 	(CC) at [53] to [59]; President of the RSA v South African Rugby Football 	Union 1999 (2) S.A. 14 (CC) at [39]


� 	See SCA judgment, Volume 15, page 1346 at [15] and [20]


� 	See Applicant’s Founding Affidavit, Volume 15, page 1315, paragraph 48


� 	Khumalo & Others v Holomisa 2002 (5) S.A. 401 (CC) at 410E [7]


� 	See Khumalo v Holomisa (supra) at [8] and [13]


� 	N M v Smith (Freedom of Expression Institute as amicus curiae) 2007 (5) S.A. 	250 (CC) at 264 [49] and [50]





