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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Constitutional Court Case No. 


Supreme Court of Appeal Case No. 639/06


Durban and Coast Local Division Case No. 14116/2005
In the matter between :

JACOB GEDLEYIHLEKISA ZUMA
First Applicant

MICHAEL HULLEY
Second Applicant

and

THE NATIONAL DIRECTOR OF

PUBLIC PROSECUTIONS
First Respondent
INVESTIGATING DIRECTOR:

DIRECTORATE OF SPECIAL OPERATIONS
Second Respondent
DIRECTOR OF PUBLIC PROSECUTIONS

(DURBAN AND COAST LOCAL

DIVISION)
Third Respondent

AND IN THE MATTER OF AN APPLICATION FOR LEAVE TO APPEAL TO THE CONSTITUTIONAL COURT IN TERMS OF RULE 19 OF THE RULES OF THE CONSTITUTIONAL COURT AGAINST A DECISION OF THE SUPREME COURT OF APPEAL HANDED DOWN ON 8 NOVEMBER 2007

_____________________________________________________________
FOUNDING AFFIDAVIT
_____________________________________________________________
I, the undersigned, MICHAEL HULLEY, make oath and say that :

 AUTONUMLGL  \* Arabic  
(a) 
I am an adult male.

(b) 
I am a duly qualified, admitted and practising attorney.  I practise under the name and style of Hulley & Associates.  My offices are situate at 2nd Floor, Momentum House, Cnr. Prince Alfred Street and Ordnance Road, Durban.

(c) 
I have acted in my professional capacity as the attorney for JACOB GEDLEYIHLEKISA ZUMA, the first applicant, since during or about June 2005.  

(d) 
I am the second applicant.
(e) 
I make this affidavit in support of the applications for leave to appeal of both myself and the first applicant.

 AUTONUMLGL  \* Arabic  
The facts herein deposed to are within my personal knowledge and belief save where otherwise stated, or where it appears otherwise from the context, in which event I believe the averments made to be true and correct. Submissions of law are made on the advice of the applicants' legal representatives.

THE PARTIES :
 AUTONUMLGL  \* Arabic  
The first applicant is JACOB GEDLEYIHLEKISA ZUMA, an adult male, Deputy President of the African National Congress who is currently resident at 8/10 Epping Street, Forest Town, Johannesburg, Gauteng.  The first applicant also has a home at Nkandla Traditional Village, Nkandla, KwaZulu-Natal.

 AUTONUMLGL  \* Arabic  
The first respondent is THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS appointed by the President of the Republic of South Africa in terms of Section 179 of the Constitution, who is the Head of the National Prosecuting Authority of South Africa and who has his offices at VGM Building, 123 Westlake Avenue, Weavind Park, Silverton, Pretoria, Gauteng.

 AUTONUMLGL  \* Arabic  
The second respondent was cited and sued in the Durban and Coast Local Division under Case No. 14116/05, the proceedings ultimately giving rise to this matter, as THE INVESTIGATING DIRECTOR: DIRECTORATE OF SPECIAL OPERATIONS, established in terms of Section 7 (1) (a) of the National Prosecuting Authority Act, No. 32 of 1998 ("the NPA Act") who has his offices at Promat Building, Cnr. Cresswell and Moreleta Streets, Silverton, Pretoria, Gauteng, alternatively VGM Building, 123 Westlake Avenue, Weavind Park, Silverton, Pretoria, Gauteng.  I draw to the attention of this Court that the respondents apparently regard the correct citation of the second respondent as being the Head of the Directorate of Special Operations appointed in terms of Section 7 (3) (a) of the NPA Act.  I believe that the incumbent in that office is Leonard Frank McCarthy.  To the extent that the respondents are correct that the citation of the second respondent is the Head of the Directorate of Special Operations, the applicants cite the second respondent as such in his official capacity.

 AUTONUMLGL  \* Arabic  
The third respondent is THE DIRECTOR OF PUBLIC PROSECUTIONS (DURBAN AND COAST LOCAL DIVISION), appointed by the President of the Republic of South Africa in terms of Section 13 of the NPA Act and who is the Head of the office of the National Prosecuting Authority at the seat of the High Court, Durban, and who has her offices at Sangro House,417 Smith Street, Durban.

 AUTONUMLGL  \* Arabic  
I draw to the attention of this Court that when the proceedings giving rise to this matter were initially instituted in the Durban and Coast Local Division, the third respondent was cited as the fifth respondent.  Two further entities were cited as the third and fourth respondents.  They were the Investigating Director: Investigating Directorate (Serious Economic Offences) and the Investigating Director: Investigating Directorate (Corruption) respectively.  The respondents say that the Investigating Directorates for Serious Economic Offences and Corruption no longer exist and that there is accordingly no Investigating Director  of either such entity.  For this reason, it is not necessary or permissible to cite the persons or entities who were cited as the third and fourth respondents in the Durban and Coast Local Division under Case No. 14116/05, or who were cited as the third and fourth appellants in the respondents' appeal to the Supreme Court of Appeal under Case No. SCA639/06.

THE APPLICATION FOR LEAVE TO APPEAL :
 AUTONUMLGL  \* Arabic  
The applicants apply for leave to appeal in terms of Rule 19 of the Rules of the Constitutional Court against the decision handed down by the Supreme Court of Appeal on 8 November 2007 under Case No. SCA639/06.  The decision against which leave to appeal is sought is the majority judgment of the Supreme Court of Appeal delivered by Nugent, J.A., in which Mlambo and Ponnan, J.J.A. concurred and which upheld the respondents’ appeal against the judgment of Hurt J in the Court of first instance. The minority judgment was delivered by Farlam, J.A., with Cloete, J.A. concurring, which held that the respondents’ appeal should be dismissed.  The form in which the judgment was delivered was that the minority judgment appears first, and the majority judgment immediately thereafter.  A copy of the decision is annexed and marked "A".

CHRONOLOGY OF RELEVANT EVENTS :
 AUTONUMLGL  \* Arabic  
I shall set out below a chronology of the relevant events resulting in the decision handed down by the Supreme Court of Appeal.  I am advised and respectfully submit that such events are relevant and that it is necessary to bring them to the attention of this Court.  I am advised that the applicants are entitled to do so under the provisions of Rule 19 (3) (c) of this Court.  The events are relevant because the issue in this application for leave to appeal turns on the validity of certain search and seizure warrants executed against the applicants in August 2005.  It is necessary to set out briefly the context in which those warrants were obtained and executed.

 AUTONUMLGL  \* Arabic  
In 1994 the first applicant was appointed MEC for Economic Affairs and Tourism for the Province of KwaZulu-Natal.  He was also elected national chairperson of the African National Congress and chairperson of the ANC in KwaZulu-Natal.

 AUTONUMLGL  \* Arabic  
In December 1997 the first applicant was elected Deputy President of the African National Congress, a position he retains to date.

 AUTONUMLGL  \* Arabic  
On 17 June 1999 the first applicant was appointed Deputy President of the Republic of South Africa, an office in which he served until June 2005. The first applicant was also appointed Leader of Government Business in the National Assembly. I mention these aspects for they point to the not inconsiderable likelihood of sensitive material being in the possession of the first applicant and the resultant need for careful framing of a warrant.
 AUTONUMLGL  \* Arabic  
The respondents say that on 6 November 2000 the Director of the then Investigating Directorate: Serious Economic Offences instituted a preparatory investigation in terms of Section 28 (13) of the NPA Act relating to allegations of corruption and/or fraud in connection with the acquisition of armaments by the Department of Defence.  Purely for the purpose of convenience, I shall refer to that acquisition process by the name by which it has become colloquially known: "the arms deal".

 AUTONUMLGL  \* Arabic  
The respondents say that on 24 August 2001 the Investigating Director: Serious Economic Offences instituted an investigation in terms of Section 
28 (1) (a) of the NPA Act relating, inter alia, to the suspected commission of offences of fraud and/or corruption arising out of the arms deal.

 AUTONUMLGL  \* Arabic  
The respondents say that on 22 October 2002 the investigation was extended to include the suspected commission of fraud and/or corruption, or the attempted commission of those offences, concerning the first applicant, Schabir Shaik and the Nkobi group of companies, and the Thomson/Thales group of companies.   

 AUTONUMLGL  \* Arabic  
On 23 August 2003 the then National Director of Public Prosecutions and the Minister of Justice and Constitutional Development convened a media briefing at which it was announced that it had been decided that the first applicant would not be charged with the offences under investigation, but that Shaik and certain of his companies would be.  Shaik and 11 corporate entities were arraigned in the High Court, Durban, on various charges of corruption, fraud and money laundering.  The trial commenced on 11 October 2004 and it was concluded on 8 June 2005 when Shaik and certain of the corporate entities were convicted on charges of :

(a)
corruption concerning the payment of money to or on behalf 
of the first applicant ;

(b)
fraud involving the writing off of certain loan accounts in the corporate entities controlled by Shaik ;

(c)
corruption in relation to an agreement allegedly concluded 
between Shaik, the first applicant and Thint (Proprietary) 
Limited (formerly Thomson) to pay a bribe of R500 000,00 
per annum to the first applicant in return for the first 
applicant's alleged support and protection of Thint 
(Proprietary) Limited.

 AUTONUMLGL  \* Arabic  
Following the conviction, the President announced in Parliament in June 2005 that the first applicant was relieved of his duties as Deputy State President.

 AUTONUMLGL  \* Arabic  
The respondents say that on 20 June 2005 a decision was taken to prosecute the first applicant on at least two counts of corruption under Section 1 (1) (b) of the Corruption Act, No. 94 of 1992.   The counts are said to be the "mirror images" of the charges of which Shaik and certain of the corporate entities controlled by him were convicted.  The first applicant was so charged during the month of June 2005.
 AUTONUMLGL  \* Arabic  
In June 2005 the first applicant engaged me in my professional capacity to act as the first applicant's attorney.

 AUTONUMLGL  \* Arabic  
The search and seizure warrants in question in this application were executed, for the most part, on 18 August 2005.  The warrants had been applied for during the month of August 2005. Several warrants were executed at the first applicant's residential properties and his former offices.  A further warrant was executed at my offices.  Approximately 93,000 documents were said to have been seized during the various search and seizure operations executed on 18 August 2005.  The applicants subsequently instituted application proceedings in the Durban and Coast Local Division against the respondents (then five in all) under Case No. 14116/2005 for an Order setting aside the warrants executed against the first applicant and myself and for the return of the items seized.

 AUTONUMLGL  \* Arabic  
The first applicant was charged with corruption and appeared in the Durban Magistrate's Court on 29 June 2005.  The matter was subsequently transferred to the Durban High Court and in November 2005, at a meeting in the Chambers of the Judge President of the Natal Provincial Division, attended by the prosecution and the first applicant's Senior Counsel, it was agreed that the criminal trial of the first applicant would commence on 31 July 2006 and run to completion.  Shortly thereafter, and during November 2005, an indictment was served on the first applicant.  Thint Holdings (Southern Africa) (Proprietary) Limited and Thint (Proprietary) Limited were indicted as the second and third accused.

 AUTONUMLGL  \* Arabic  
On 15 February 2006 Hurt, J. (as he then was) sitting in the Durban and Coast Local Division under Case No. 14116/05 set aside the search warrants complained of by the applicants and ordered that the items seized and removed from the respective premises in terms of the warrants, together with all copies which might have been made thereof, be returned forthwith to the applicants.  The respondents were ordered to pay the applicants' costs, such costs to include the costs occasioned by the employment of three Counsel.  I annex hereto a copy of the Judgment of Hurt J and mark this “B”.
 AUTONUMLGL  \* Arabic  
During or about the latter part of June or early July 2006 the prosecution applied for a postponement of the criminal trial due to commence on 31 July 2006.  One of the main grounds relied on in the postponement application was that the respondents intended to appeal the judgment of Hurt, J. setting aside the warrants.  The postponement application was refused by Msimang, J. on 20 September 2006.  The prosecution declined to withdraw the charges and the matter was struck from the Roll.  To date, the first applicant has not been re-charged.

 AUTONUMLGL  \* Arabic  
On 3 November 2006 Hurt, J. granted the respondents leave to appeal to the Supreme Court of Appeal against his judgment handed down on 15 February 2006.  I shall return hereto later.
 AUTONUMLGL  \* Arabic  
The Supreme Court of Appeal handed down its decision on 8 November 2007.

SUMMARY OF THE APPLICANTS’ CONTENTIONS
 AUTONUM  \* Arabic  
In order to demonstrate the fundamental issues to be raised, in the appeal sought, I set out hereafter as succinctly as feasible, the dispute between the parties and what legal principles are at stake. I thereafter provide further particulars of these to establish the reality of the disputes and the merits of the applicants’ contentions. This subsequent exercise is also necessary because a number of submissions made in support of the Applicants’ case were understandably not dealt with by the minority, and cursorily dismissed by the majority with a no merit label, without any reasons as such. Such dismissal finds its origin in the majority view that the only requirements for a valid warrant are those expressly and literally spelt out in the authorising Act. The Applicants contend that if the aforesaid approach is eschewed, as it with respect should be, these issues are important, have merit and deserve the attention of this Court. 

 AUTONUM  \* Arabic  
The dispute between the parties which resulted in the judgment of the SCA (“A”) relates to both the requirements for the validity of a warrant of search and seizure (to be judged at the time of its issue) and the execution of such a warrant, if valid. 

 AUTONUM  \* Arabic  
The fundamental, important and indeed contentious nature of the disputes is demonstrated by the outcome of the judicial process thus far: the Court of first instance and the two Judges in the SCA found for the Applicants herein; three Judges of the SCA found for the Respondents. 

 AUTONUM  \* Arabic  
Indeed, after the Applicants had succeeded in the Court of first instance, it was agreed between the parties that leave to appeal on the fundamental issues, sought by the Respondents, would not be opposed. The outcome in the SCA has simply demonstrated that the issues are contentious and of principle. It is thus clear also that there are reasonable prospects of success on appeal.

 AUTONUM  \* Arabic  
The dispute clearly raises constitutional issues and constitutional issues of great moment. This Honourable Court has already frequently acknowledged this in dealing with search and seizure warrants and the need for judicial control in a number of decisions. I thus contend that the relevant facts and circumstances raise constitutional matters and/or issues connected with decisions on constitutional matters.  As will become evident from what I state herein, significant constitutional matters and issues arise on the present facts. The administration of justice and public policy feature significantly in these papers. These and the public interest generated by the search and seizures which form the subject matter of this dispute adds to the impact of the interests of justice raised herein.
 AUTONUM  \* Arabic  
The SCA split decision was on one major issue which was decisive – the approach to overbreadth or vagueness in respect of what could be searched for and seized. This of course is of fundamental importance in controlling the extent of the invasion into the constitutional rights of particularly privacy, dignity and property inherent in search and seizure operations.

  AUTONUM  \* Arabic  
There is and cannot be any dispute that the warrants issued in this matter are not and cannot be intelligible as stand alone documents, to either the searched or the searcher. If there is any doubt in the minds of this Court, it can readily be resolved by a question – does a found R300.00 restaurant bill from Steaks Galore dated 14 February 1991 fall within or without the parameters of the warrant? One simply does not know from the warrant – perhaps one of the tax charges relate to a R3,000.00 deduction claimed. What will the searcher do? Seize it or leave it – all or nothing? There is little doubt as to the answer; indeed it has already been given 93 000 times.

 AUTONUM  \* Arabic  
The warrants are riddled with imprecision and vagueness. Authority was given to seize documents which have a bearing on the investigation in question. Only such documents may be seized.  The investigation is nowhere even remotely described in the warrant. Save for the generic name of the criminal offence, no details as to nature, period, or any other features are given. The warrant thus allowed on the face of it, a general ransacking of the premises targeted. 

 AUTONUM  \* Arabic  
Indeed it was abundantly clear in this case that the searchers and the searched had no inkling as to what could and should be searched for and what could be seized pursuant to the warrants.

 AUTONUM  \* Arabic  
The conflicting decisions in the SCA is based on a fundamental difference which carries with it significant consequences for the law of search and seizure. The minority held that the warrant itself (and its incorporated annexures as a document) must give a clear guide to searcher and searched as to what may permissibly be searched and seized. The majority took the view that the ambit of the permissible search and seizure is to be established ex post facto the search and seizure if it is challenged in court proceedings and the presiding Judicial officer then is to do so on a reading of the application papers and the warrant, giving meaning to the warrant in that manner (the majority is not clear what other material may also be considered and to what extent e.g. the subjective knowledge of the searched). 

 AUTONUM  \* Arabic  
The minority judgment is with respect correct. It finds support in the case law of this and other countries and is in consonance with the decision of the SCA in Powell NO and others v Van Der Merwe NO and others, 2005  5 SA 62 (SCA), a decision which binds the SCA unless it is held to be clearly wrong by an equivalent bench (in number). The majority view, for all its professed agreement with what it contends Powell means, is, with great respect, simply irreconcilable with that decision. Powell pronounces as requirements for validity (at [59]) that:


“(c)
The terms of a search warrant must be construed with reasonable strictness. Ordinarily there is no reason why it should be read otherwise than in the terms in which it is expressed.


(d)
A warrant must convey intelligibly to both searcher and searched the ambit of the search it authorises.

(e)
If a warrant is too general, or if its terms go beyond those the authorising statute permits, the Courts will refuse to recognise it as valid and it will be set aside. 
(f)
It is no cure for overbroad warrant to say that the subject of the search knew or ought to have known what was being looked for. The warrant must itself specify its object, and must do so intelligibly and narrowly within the bounds of the empowering statute.  


(my emphasis).
 AUTONUM  \* Arabic  
If the test is whether a Judge can sensibly place parameters on the authority granted to search and seize in an ex post facto  exercise based on a reading of the warrant and the application papers (and perhaps other material), these requirements are of intelligibility of the warrant to searcher and searched (which may not only be the accused or suspect e.g. myself) and that the warrant itself must specify what is sought and do so intelligibly, are not only illogical but indeed wholly superfluous.

 AUTONUM  \* Arabic  
In order to obviate any danger of conflation between the requirements a warrant must meet on issue and requirements relating to its subsequent mode of execution, I point out that it was common cause that none of the search and seizure parties had a copy of the application papers and such could, despite a specific request, not be provided on the day of the search and seizure.
 AUTONUM  \* Arabic  
There are a number of sound reasons based on the rule of law and the protection of the constitutional rights of privacy, fair trial and dignity, which imperatively calls for the warrant to inform the searcher and the searched of the proper parameters of the search and seizure authorised.

(a) Legislation must convey clearly to the persons affected thereby what their rights and obligations are so that they can conduct themselves accordingly. This is an aspect of the Rule of Law frequently emphasised by this Court and a Constitutional value in itself which require no further justification. The issue of a warrant by the Judge/Magistrate is effectively ad hoc law making. The same principle must and does apply. The requirement that Court orders must be clear, unambiguous and capable of execution within such parameters, is well established. The need for the citizen to know what it is that he is to obey, is clearly recognised in the jurisprudence. Clearly, a warrant with no intelligible content does not meet this requirement.

(b) Prevention is better than cure in respect of especially rights such as privacy and dignity. This has been recognised over and over again. A requirement that a warrant itself clearly spells out what may be searched for and seized:

(i) In instances allows the searched to hand over the article or document in question e.g. an original contract or a consignment of documents (compare the consignment taken from my offices which was all that was really wanted in the execution) and so prevent a search of all other documents in the office (of an attorney).

(ii) Allows the searched to launch an immediate application to stop an improper search (compare Pretoria Portland Cement Co Ltd and another v Competition Commission and others 2003 2 SA 385 (SCA)) – even prior to seizure or to minimise the period of seizure.

(iii) Allows the searched to legitimately refuse search or seizure beyond what is not covered by the authority (e.g. if what is found is all that is covered, to refuse, say, to open his safe).

 AUTONUM  \* Arabic  
A circumscribed warrant as the sole source of the limits of the authority further leads to greater certainty and precision. What is in the application is what the applicant sought, the authority extends to the parameters established by the issuing officer. The more his order is to be interpreted as a stand alone authority, the less room for divergent interpretations.
 AUTONUM  \* Arabic  
What is the law regarding warrants of search and seizure according to the majority decision? It is as follows:

(a) Warrants themselves need have no intelligible content. It does not matter whether they are intelligible or not to the searchers or the searched. The only test as to validity is an ex post facto one. When in the fullness of time a search and seizure is challenged the question is this – Can the Court hearing this challenge determine from an analysis of the application for the warrant as a whole, read with the warrant itself what documents may be searched for and be seized?
(b) Warrants issued under Section 29 of the NPA Act need not contain in terms any explanation of any restriction on the questioning of an accused person himself, or his witnesses. There is no call for this despite the appearance created by the legislation that all questions have to be answered on pain of severe punishment for a refusal which cannot be avoided by the invocation of the right to silence; the privilege against self-incrimination. This despite the decision in this Court in Shaik v Minister of Justice and Constitutional Development and others 2004 3 SA 599 (CC) to the effect that an accused can refuse to answer questions relating to found material. This questioning may readily take place during the search and seizure operation.

(c) The NPA need also not advise any party affected by the search of his right to claim privilege during the search and seizure in respect of any document, which claim, in terms of Section 29(11) of the NPAA results in the document being lodged with the relevant Registrar. This despite judicial recognition even under the pre-Constitutional regime that ignorance of the law can be an excuse and that there is no presumption that everyone knows the law. I myself was not aware of this specific provision until afterwards.

(d) The NPA need not, despite the wording in the NPAA Section 29(4) that a need for invoking search and seizure powers under this section must be demonstrated, show this. There is no need to explain to the issuing Judge or Magistrate as to why the Section 29 powers of search and seizure and interrogation with its considerable immunity against unlawful conduct should be resorted to as opposed to the ordinary powers of search and seizure with liability for an unlawful search and seizure (which powers are expressly given to the NPA).

(e) There is no need at the time of search and seizure to give to those persons whose possessions are searched the application as well as the warrant where the warrant itself is not intelligible as to the parameters of the search and seizure operation. It suffices if this is done some days later.

(f) The fact that a lawyer’s offices are to be searched and that these contain privileged information of scores of clients of his which have no connection to the person whose affairs are being investigated and the possibility of the accused himself being in danger of such disclosures, do not call for any special precautions as to the content of the warrant.  This is wholly at odds with the decisions in other jurisdictions such as Lavallee, Rackel & Heintz v. Canada (Attorney General): White, Otteheimer & Baker v. Canada (Attorney General): R v. Fink [2002] 3 SCR 209, 2002 SCC 61.
(g) The principle that statutory powers which are inherently invasive should be exercised in such a manner so as to cause the least extent of invasion of rights feasible which will still achieve the statutory purpose, does not apply to warrants. It is with respect, clear that the extension of the investigation to include the alleged tax offences was if not a sham or a stratagem, one where the required evidence could have been readily obtained other than through an open-ended search and seizure operation.  The First Applicant had previously answered questions put to him by the NPA.

(h) The NPA can, with impunity ignore requests from the person searched, including attorneys, to lodge the documents seized with the Registrar of the High Court pending an imminent application challenging the validity of the search warrants even if there is no real pressing immediate reason why study and analysis of the seized documents are either urgent or essential. 
(i) It is permissible to search and seize notes made by the Accused and his witnesses on the case against him and on the evidence of state witnesses. It is clear that the prosecution was intent on getting details of Zuma’s defence (as appears inter alia from paras 9 – 11 of “C”); it had assumed that preparations for the first applicant’s defence had started by the time they sought the warrants (see also “B” – the judgment of the Court a quo). This makes severe inroads on the fair trial rights of the first applicant  particularly those in Section 35(3)(b)(i) and (j) 
 AUTONUM  \* Arabic  
The raison d’etre  of the majority judgment is this:

(a) The authorising Act (the NPAA) allows on a literal reading thereof the type of search and seizure which occurred. 

(b) None of the qualifications, or restrictions, or safeguards the Applicants contended for appear expressly or by necessary implication from the Statute. 

(c) The rights the Applicants protest were invaded by the search and seizures are susceptible to limitation under Section 36 of the Constitution and have so been limited by the express wording of the Act.

(d) If the Applicants are aggrieved hereby, their remedy is to impugn the provisions of Section 29 as unconstitutional (which is no remedy at all). 

(e) The applicants respectfully believe that the approach adopted in the majority judgment of the SCA amounts to no more than this : if the prosecuting authorities can meet the requirements of Section 29(5) they are entitled, without more, to a search and seizure warrant that authorises everything envisaged under Section 29(1) without any qualification at all (e.g. in relation to the nature of the investigation, the identity of the person or persons being investigated or the items, even in general terms, which are to be searched for and seized), because the NPA would, after all, be entitled to do just that if they had the requisite grounds for urgency to initiate a warrantless search under Section 29(10) (the folly in equating the two situations is obvious. Even the hallowed audi alteram partem rule must flex in urgent instances; the exception proves the rule; the majority elevated it to the rule).  In doing so, the searchers do not even have to explain to the person whose premises are being searched, what is being looked for.  Indeed, it seems that the only restrictions on the searchers’ conduct are those contained in Section 29(2) (and presumably Section 29(9) and (11) (see at [89]). The applicants respectfully believe that this is precisely the situation which the SCA set its face so firmly against in Powell (supra).  It raises the spectre of the “systematised and egregious violations of personal privacy” referred to in this Court in Mistry v Interim Medical & Dental Council of South Africa & Others 1998 4 S.A. 1127 (CC) [25]).
 AUTONUM  \* Arabic  
The Applicants contend that this reasoning is not supported by any relevant authority and is at odds with the South African jurisprudence:

(a) It is only after an interpretation exercise as dictated by Section 39 of the Constitution that the last ditch of an attack on the constitutionality of a statutory provision is to be resorted to. Such Section 39 exercise was eschewed by the majority. 

(b) This ignores the very approach adopted by this Court in Shaik (supra) whereby the Accused was excluded from the ambit of Section 28 of the NPAA, despite this provision on a literal reading including an Accused. 

(c) This ignores the injunction in Investigating Directorate: Serious Economic Offences and others v Hyundai Motor Distributors (Pty) Ltd and others; In Re Hyundai Motor Distributors (Pty) Ltd and others v Smit No and others 2001 (1) SA 545 (CC) that a Judge considering an application for a search and seizure warrant must balance the interests of the searchers and the searched through the content of the warrant if he grants any relief. The origin of such balancing exercise is not the statute authorising search and seizure.

(d) This is not how the Court in Powell in listing the requirements of a valid warrant reasoned.  The majority reasoned to the contrary, against more than a century of jurisprudence (but without finding that jurisprudence to be wrong).
 AUTONUM  \* Arabic  
The majority decision is with respect, fundamentally flawed and while it stands, will adversely affect not only the Applicants but also the law pertaining to search and seizure generally as the latest precedent. 

 AUTONUM  \* Arabic  
In respect of the Applicants and their legal representatives, it is vital they know whether a repeat of the process is on the cards, especially in the event of the First Applicant again being charged. Preparation at the practical level will be affected by this spectre – requests to the First Applicant to read parts of the evidence in Shaik and parts of the judgments therein and make notes of his responses will have to be avoided. As matters stand the very best outcome for the Applicants, if they successfully challenge any second raid would be the meagre solace that such notes despite being studied by the prosecution, may not be put up in evidence.

MAIN EXPOSITION:
 AUTONUMLGL  \* Arabic  
In this affidavit the applicants will address the following, in the sequence in which they are set out below :

(f) 
The grounds on which the Supreme Court of Appeal decision is disputed, respectfully so.

(g) 
The constitutional matters raised.

(h) 
The grounds on which the applicants respectfully believe it is in the interests of justice that this application for leave to appeal be granted. 

THE GROUNDS ON WHICH THE SUPREME COURT OF APPEAL DECISION IS DISPUTED :
 AUTONUMLGL  \* Arabic  
The applicants set out, firstly, the main grounds on which the applicants respectfully dispute the decision in the Supreme Court of Appeal.  The applicants will thereafter deal with particular aspects of the majority judgment in the Supreme Court of Appeal which the applicants respectfully dispute.

MAIN GROUNDS OF APPEAL :
 AUTONUMLGL  \* Arabic  
The main grounds on which the applicants seek leave to appeal to this Court are set out below.  

 AUTONUMLGL  \* Arabic  
First Ground: Overbreadth :
The applicants respectfully believe that the terms of the search warrants were too broad, to an extent that rendered the search warrants fatally defective.  This contention will be dealt with under the head described, for convenience and succinctness, as "overbreadth". Two aspects are relied upon here.  The warrant, on a reading thereof, does not convey to the reader thereof, what may be searched for and seized. It may as well have stated search for and seize whatever you think fit. Secondly, some of the documents sought, if an exigible content is given to the warrants with reference to extraneous sources, are simply improperly included.
 AUTONUMLGL  \* Arabic  
Second Ground: Privilege: Section 29 (11) of the NPA Act :
There are several aspects to this ground, all arising ultimately out of the first applicant's right to the protection of privileged information, and the provisions of Section 29 (11) of the NPA Act :

(a) 
The applicants respectfully believe that, particularly given the knowledge of the prosecuting authorities that I was the first applicant's attorney engaged by him for the purpose of defending the criminal proceedings against him, special precautions and provisions ought to have been made to properly safeguard such privilege as must have been foreseen might attach to documents or materials which the warrants authorised the prosecuting authorities to search for and seize.  

(b) 
The applicants respectfully believe that the provisions of Section 29 (11) of the NPA Act should have been embodied in the warrants themselves, or the warrants should have contained a provision that required the persons carrying out the search warrants to draw to the attention of the owner or person in charge of the premises to be searched, and to explain, the provisions of Section 29 (11) of the NPA Act, prior to entry of those premises.  The warrants did not do so, and the applicants respectfully believe that that omission flows directly from the respondents' failure to disclose certain material facts to Ngoepe, J.P. who issued the warrants ex parte.
(c) 
In addition, the applicants complain of the respondents' conduct in and after the execution of the warrants.  In the latter regard, the prosecuting authorities, in the face of requests that documents seized during the searches on 18 August 2005 be sealed and lodged with the Registrar, and in the face of an express assertion that the documents seized from my offices on 18 August 2005 were privileged, declined such requests and proceeded to examine the items seized and removed under the warrants.  The applicants respectfully believe that the conduct of the prosecuting authorities in this regard rendered the execution of the warrants unlawful and that the warrants should be declared null and void and of no force or effect on that ground alone.
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Third Ground: The jurisdictional pre-requisite under Section 29 (5) (c) of the NPA Act: The need for a warrant in terms of Section 29:

The applicants respectfully believe that the warrants should have been set aside on the ground that the application under which the warrants were issued failed to establish the necessary jurisdictional pre-requisite under Section 29 (5) (c) of the NPA Act, which requires that the need, in regard to the investigation, for a search and seizure in terms of Section 29 of the NPA Act must be established to the judicial officer issuing the warrant.

FIRST MAIN GROUND: OVERBREADTH :
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The warrants relating to the first applicant's premises were all in identical terms (save for the addresses of the premises to be searched under each warrant) (see paragraphs [14] and [15] of the minority judgment of Farlam, J.A. and paragraph [88] of the majority judgment of Nugent, J.A.).  The applicants are advised that it is not necessary to burden this application with a copy of each warrant relating to the first applicant's various premises.  A copy of the warrant issued in respect of the first applicant's premises situate at No. 6, 7th Street, Flat 605, Killarney Wilds, Killarney, Johannesburg is annexed and marked "C".  A copy of the warrant issued in respect of my office premises is annexed and marked "D".  It is necessary to annex copies of the warrants to this affidavit because not all of the terms and provisions of the warrants are quoted or dealt with explicitly in the Supreme Court of Appeal decision.
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The structure of annexures "C" and "D", and the further warrants issued against the first applicant, is identical.  The warrants consist of :

(a) certain recordals on the first page thereof, followed by an authorisation ;

(b) annexure "A" listing certain documentation ;
(c) annexure "B" apparently designed to deal with the retrieval and copying of electronically stored data.
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Recordals :
The recordals section records the following :

(a) A reasonable suspicion that certain offences had been committed.

(b) That there is a need, in regard to a generally stated investigation, for a search and seizure in terms of Section 29 of the NPA Act, "of any object as per Annexure A, which has a bearing, or might have a bearing, on the investigation in question".
(c) There are reasonable grounds for believing that "an object(s) having a bearing or which might have a bearing on, or is/are connected with the investigation, is (are) on or in the premises or suspected to be on or in the premises".
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The offences :
The offences alleged are as follows :

(a) Corruption in contravention of Act 94 of 1992.

(b) Fraud.
(c) Money laundering in contravention of Act No. 121 of 1998.

And/or

(d) "The commission of tax offences in contravention of Act  58 of 1962".
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The offences referred to in the warrants are not therein circumscribed by any time limits, geographical limits, summary or any other detail at all.  They are wholly open ended.  Nor do they mention any person against whom the investigation is directed.  The applicants respectfully believe that the warrants' failure to communicate intelligibly what was being investigated permeates the warrants and invalidates them on that ground alone.
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The applicants respectfully believe that that conclusion is reinforced by the following facts and circumstances :

(a) It was the respondents' case that "the involvement of the investigating team in the execution of the search warrants was deliberately kept to an absolute minimum".  This statement was made in the affidavits before Hurt, J. by William John Downer, lead Prosecutor in the Shaik trial and one of the persons designated to conduct the investigation into the arms deal.

(b) It is apparent that neither the executing nor even the investigative teams had a copy of the actual application papers under which the warrants were obtained.  The application papers were not available at any of the premises and, even on the day after the searches, my request for a copy of the application papers was met by handing to me papers which formed the basis for the application by the applicants before Hurt, J., but which were described by the respondents before Hurt, J. as follows :

"The version of the application papers filed by the applicants is not correct in certain respects.  It is a copy of the application papers which I compiled in a hurry at the request of the second applicant, who had been unable to obtain a copy from the Court.

I was extremely busy at the time and compiled the bundle from disparate sources".

(Per one Johan du Plooy, the deponent to the founding and certain supplementary affidavits on the basis of which the warrants were issued.  The application papers were apparently left behind in the Judge’s Chambers and no copy existed).
(c) Moreover, there is no suggestion in any of the affidavits deposed to by several persons who participated in the search and seizure operations on 18 August 2005 that they had any knowledge of the application papers on the strength of which the warrants had been issued, or any insight into the investigation itself.
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The applicants respectfully believe that in the circumstances it is unsurprising that the person appointed as team leader to carry out the search and seizure operation at the first applicant's home at 8/10 Epping Road, Forest Town, Johannesburg (the respondents conceded the invalidity of this search on other grounds, and it is no longer in issue) recorded the following in his affidavit.

"Searches are of necessity invasive.  We were obliged to search every room, cupboard and document".
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Where neither the searcher nor the searched knows what is being investigated, the applicants respectfully believe that a warrant which authorises the seizure and removal of anything which has a bearing or might have a bearing on the investigation, is irretrievably broad and bad on that ground alone.  The warrant does not indicate the parameters of the investigation, it does not annex the terms of the investigation nor does it annex the application for the warrant.
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The applicants further respectfully believe that it is irrelevant whether or not the applicants knew with what offence or offences the first applicant had been charged.  (See Powell N.O. and Others v. van der Merwe N.O. and Others 2005 (5) S.A. 62 (SCA) at 85 C-F [59]).  Indeed, the first applicant would have been misled if he had relied on his own knowledge which was, at that stage, at best restricted to the charges against Shaik.  The Shaik charges covered a certain period.  The warrant was apparently intended to cover additional periods (although it did not say so).  In addition, the applicants had no knowledge that the investigation had been extended to include alleged contraventions of the Income Tax Act, No. 58 of 1962 and declarations to Parliament.  The applicants believe that there are a multitude of offences under the Income Tax Act (see for example Section 75 of Act No. 58 of 1962 and compare those offences with Section 104).
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The applicants respectfully believe that it would have been impossible for the persons executing the warrants to have established whether a document had a bearing on the investigation into alleged offences under the Income Tax Act, unless the offences themselves were described with sufficient clarity to enable the searcher to know that he or she was supposed to search for documents relating to, for example, a failure to file tax returns, or under-declarations, or a failure to attend an enquiry etcetera.  Indeed this should also have indicated a time frame.  The same considerations apply to the alleged offence of money laundering.  Nor did the searcher or the searched know how and why the other entities and persons referred to in annexure "A" to the warrants fitted into the picture.  Not even the affidavits on the strength of which the warrants were raised would have been of any assistance in this regard, had such affidavits been available.  There is no mention in those affidavits of a number of persons and entities referred to in annexure "A". (See for example annexure "C" hereto, paragraphs 2 and 7).  Either the offences or the investigation had to be duly described in the warrant for it to serve as any guide to searcher or searched; neither was.
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The respondents stated that the execution of the warrants was a massive operation executed by some 300 persons.  The applicants respectfully believe that there is no way that those persons could know even the nature of the documents they were searching for.  If they did not know what contraventions of the Income Tax Act were being investigated, all they could do was to seize every document which had a monetary implication.  The applicants respectfully submit that lack of specification in a warrant inevitably results in general and invasive searches and seizures.  Effectively, the warrant authorises the search and seizure of everything.  The result was that 93,000 documents were seized.  (Minority judgment, paragraph [8]).
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The applicants respectfully believe that the simple naming of offences on the face of the warrant does not suffice.  Courts in other jurisdictions have struck down warrants which simply recited the relevant section number of a statutory offence without further elaboration.  (See R. v. Model Power 1979 21 CR 3 d 195 (ont Ca); Bergeron v. Deschamps 1977 33 CCC 2 d 461 (SCC)).  The warrants in question did not even do that.
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Authorisation : 
The authorisation section on the face of each of the warrants reads as follows:

"You are hereby authorised to enter the said premises during the daytime and there to inspect and search and make such enquiries that you may deem necessary, examine any object found on or in the premises which has a bearing or might have a bearing on the investigation in question and, against the issue of a receipt, to seize anything on or in the premises which has a bearing or might have a bearing on the investigation, or if you wish, to retain it for further investigation or for safe custody (including inspecting, searching and seizing computer-related objects in the manner authorised in Annexure B) and to remain on the said premises and to complete the abovementioned inspection, search, enquiries, examination and seizure during the nighttime if necessary".
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The applicants respectfully believe that it is noteworthy that the authorisation contains no reference to Annexure A.  The reader of the warrant is left to surmise that the materials referred to in Annexure A are those seizure of which is authorised.  However, this is by no means clear because certain paragraphs of Annexure A are themselves qualified by the requirement that they are or might be relevant to the investigation, while other paragraphs are not.
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On the face of it, the authorisation purports to authorise the examination of any object found on or in the premises which has a bearing or might have a bearing on the investigation and, against the issue of a receipt, the seizure of anything on or in the premises which has a bearing or might have a bearing on the investigation.  The investigation of course is nowhere described in the warrant so as to give it any limiting effect.
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This is not the first occasion on which the Courts have had to deal with such terminology in a search and seizure warrant.  In Powell's case supra the SCA considered a warrant issued under Section 29 (5) of the NPA Act.   Paragraph 7 of the warrant in Powell's case authorised the seizure of the following:

"Any other document and/or object that has relevance to or may have relevance to the investigation of (sic) which is sought to be retained for further investigation or for safe keeping".

(See Powell at 80 G-H [46]).  The unanimous judgment in the Supreme Court of Appeal (the separate judgment written by Southwood, A.J.A. was a concurring judgment which added an additional reason to set aside the warrants) dealt with such wording at 86 B [61], and concluded at 86 C-D [62], as follows :

"
[61]
The seventh (`any other document and/or object that has relevance to or may have relevance to the investigation') is so unbounded as to resist coherent analysis.  Some application of the phrase `the imagination boggles', which this Court endorsed in the SAP v. SAAN case [1966 (2) S.A. 503 (A) at 512 H], would seem appropriate.  Together with the rest of the annexure this paragraph affords neither investigator nor investigated the slightest guidance as to what could, and what could not, lawfully be taken.

[62]
Instead, those carrying out the search were given virtually untrammelled power to carry out what Mr. Slomowitz in his argument justly called `a general ransacking' of Powell's premises.  That has not been the law in this country since at least 1891, and it is not the law under our Constitution, which preserved and enhanced what was best in our legal traditions [footnote omitted].  The diligent scrutiny of warrants for search and seizure survives as part of the best of that legacy, constitutionally entrenched in our new democracy. [Footnote omitted]. The warrants must be set aside as unlawful".
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Annexure A :
The applicants do not intend to traverse all the paragraphs of Annexure A.  The applicants are advised and respectfully believe that illustrations relating to certain of the paragraphs will suffice to demonstrate the point :

(a)
Paragraph 5 :
This paragraph purports to authorise the seizure of the first applicant's diaries from 1995 to 2005 and every document which may assist in locating or tracing his whereabouts, meetings and engagements during this period.  Thus, if he met and dined with a friend, or had a romantic liaison, documentation evidencing that fact should be seized and scrutinised under the warrant.  The applicants respectfully believe that this is a breathtaking invasion of privacy and  violation of dignity, and is wholly unjustifiable.  A single factual example suffices to illustrate how the right to privacy was imperilled and in fact violated by such a paragraph.  The premises at 605 Killarney Wilds were occupied by the first applicant's sons, Mxolisi and Duduzani, and his daughter Phumzile, with Mxolisi's wife, Thindile.  The search party found at the premises a diary which belonged to Mxolisi's late mother and had the name "J. Zuma" inscribed on it.  Mxolisi informed the person in charge of the search party, one B. Bok that it was Mxolisi's late mother's diary.  Bok did not dispute any of these averments in his affidavit before Hurt, J., but stated that the diary was seized in accordance with paragraph 5 of Annexure A to the search warrant.  The authorisation to seize an article of such plain sentimental value, which on the face of it has nothing to do with the investigation, is, in the applicants' respectful belief, a direct and gross violation of privacy and dignity.

(b)
Paragraph 8 :
Paragraph 8 exposes to search and seizure every document relating to any financial transaction the first applicant ever concluded with anyone.  

(c)
Paragraphs 9 to 11 (inclusive) :
These paragraphs are specifically dealt with hereafter under another ground - they suggest an attempt to establish details of the first applicant's version and his defence in the criminal proceedings to follow, and an attempt to gain material for cross-examination in that regard.

(d)
Paragraph 22 :
This paragraph significantly does not seek tax returns or copies of tax returns themselves.  Ex facie the warrant, and given the absence of information as to the period and nature of the alleged tax offences, this paragraph must relate to each and every document which records the receipt or payment of moneys and every purchase ever made by the first applicant, irrespective of the nature, amount or date.  In substance, it reinforces the applicants’ belief set out above concerning paragraph 8 of Annexure A to the warrants.
(e)
Paragraph 23 :
Stripped of unnecessary words under the qualification "including", paragraph 23 reads, in essence, as follows :

"In general any records or financial records of whatever nature ... which have a bearing or might have a bearing on the investigation".

In substance, paragraph 23 is indistinguishable from the aforequoted paragraph 7 of the warrant in Powell's case supra.  We have already referred this Court to what the Supreme Court of Appeal had to say about such a warrant in Powell's case supra.  (In short, even read with the application some of the documents permitted to be seized exceeded the permissible bounds). 
SEARCH WARRANT FOR SECOND APPLICANT'S PREMISES: ANNEXURE "D" :
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It is only necessary to deal with Annexure A and Annexure B to the warrant for the second applicant's premises, because the remaining contents of the warrant are identical to the warrants for the first applicant's premises and what I have stated above in relation to the warrants for the first applicant is equally applicable to the recordal and authorisation in the warrant for my premises.
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Annexure A: Warrant for second applicant's premises :
Annexure A consists of two paragraphs.  Paragraph 2 is identical to paragraph 23 of the warrants for the first applicant's premises and it is not necessary for me to repeat what I have already stated in that regard.  I shall also refer to that paragraph again when I deal with Annexure B to the warrant.  Paragraph 1 of the warrant for my premises reads as follows :

"Any records of whatever nature that Hulley & Associates received from Schabir Shaik and any of the Nkobi entities or any other source in approximately July 2005 concerning the affairs of Jacob Zuma, and specifically records kept or compiled by Schabir Shaik in his capacity as financial adviser to Jacob Zuma".
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The genesis of this paragraph was said by the respondents before Hurt, J. to lie in a letter dated 19 July 2005 sent by Shaik's attorney to the prosecution team in the Shaik trial.  A copy of that letter, and a further letter enclosed under cover thereof, were put up as annexures to the affidavit of Mr. Steynberg before Hurt. J.  Shaik's attorney's letter records that all the first applicant's documentation held by Shaik and/or the Nkobi group of companies had been forwarded to me.  Although it was stated that Shaik had held the position as financial adviser to the first applicant, and that the documentation had been forwarded to me in consequence of Shaik's resignation of that position, there was no qualification placed on the documentation said to have been sent to me.  That documentation was "all" the documentation held by Shaik and/or the Nkobi group of companies.  The letter enclosed under Shaik's attorney's letter dated 19 July 2005 was a letter by Shaik to ABSA Business Centre dated 11 July 2005 in which Shaik had recorded, inter alia, that "all of (the first applicant's) correspondences, financial and otherwise, have now been forwarded directly to his attorney" (emphasis provided).
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The applicants respectfully believe that in the light of the aforementioned two letters, annexed to Mr. Steynberg's affidavit before Hurt, J., not only was there no justification for the very wide wording of paragraph 1 of Annexure A, but that such wording entailed a very real danger of the infraction of the first applicant's right to privilege, dealt with below.
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Annexure B :
This Court will recall that Annexure B is expressly referred to in the authorisation to search for and seize anything on my premises that has a bearing or might have a bearing on the investigation, or that might be retained for further investigation or for safe custody.  Annexure B to the warrant appears to take the matter further by authorising the making of mirror images of "computers, laptops, notebooks or hard drives, or any other electronic device on which information can be stored or saved, such as stiffies, compact disks and floppies".  Annexure B also authorises the seizing of computer hardware and software components and its necessary removal from my premises to enable searches by way of forensic analysis to be conducted, at a location removed from my premises, to identify and retrieve all information which has a bearing, or might have a bearing, on the investigation in question.  I respectfully believe that the authorisation embodied in the search warrant for my premises, read with Annexure B thereto, purports to authorise the seizure and removal from my premises of all computers, laptops, notebooks or hard drives, searching all the data contained therein, at a location remote from my premises, by way of forensic analysis, with a view to identifying and retrieving all information which has a bearing, or might have a bearing, on the investigation in question.  I record that I, in common with almost all practising attorneys, am heavily reliant on computerised systems to run my practice.  All correspondence and other documents drafted or prepared in the course of my practice, and all statements of account, are prepared on computerised equipment.  The implementation of such an authorisation would necessarily have crippled my practice and exposed confidential and privileged information pertaining to my clients to the scrutiny of the prosecuting authorities.  The applicants believe that the implications are serious for the administration of justice, because of the principles protecting privileged information, and not least because of the provisions of Section 28 (1) (d) of the NPA Act which requires the Investigating Director, at any time during the conducting of an investigation, if he or she is of the opinion that evidence has been disclosed of the commission of an offence which is not being investigated by the Investigating Director concerned, to inform the National Commissioner of the SAPS of the particulars of such matter without delay.  Information that might have been communicated to me in confidence for the purpose of taking legal advice by clients might have rendered those clients liable to investigation and prosecution, despite the fact that the confidential information was privileged.  Authorisation to examine such information was given to the prosecuting authorities under paragraph 2 of Annexure A to the warrant for my premises, as interpreted by the searchers who regarded themselves as obliged to search everywhere and everything (see paragraph 38 above).  (The fact that the searchers did not find it necessary to engage in such a search as was authorised does not detract from the complaint directed at the warrant; it simply underscores that proper specification can indeed preclude unnecessary invasions of privacy etc). 
SECOND MAIN GROUND OF APPEAL: PRIVILEGE AND SECTION 29 (11) OF THE NPA ACT : 
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The applicants are advised and respectfully submit that privilege is a personal right to refuse to disclose otherwise admissible evidence and, in the case of legal professional privilege, to prevent a legal adviser or an agent of either the client or the legal adviser from doing so.  Legal professional privilege also protects from disclosure communications between a legal adviser and his client which are made in confidence for the purpose of enabling the client to obtain legal advice.  If the advice is required in connection with some contemplated litigation, the privilege will also extend to statements which the client or legal adviser has obtained from third parties for the same purpose.  The privilege exists in order to promote the utmost freedom of disclosure by persons who need to obtain legal advice.  It is evident that in August 2005 this is precisely the position in which the first applicant found himself.
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The applicants are advised and respectfully believe that there is authority for the proposition that privilege extends beyond communications made for the purpose of litigation, and to all communications made for the purpose of giving or receiving advice.  It is therefore inappropriate to regard the doctrine as a mere rule of evidence.  It is a fundamental rule of substantive law based upon the view that confidentiality is necessary for proper functioning of the legal system and not merely the proper conduct of particular litigation.  (See S. v. Safatsa and Others 1988 (1) S.A. 868 (A) at 878 et seq; Mandela v. Minister of Prisons 1983 (1) S.A. 938 (A); Sasol III (Edms) Bpk. v. Minister of Law and Order 1991 (3) S.A. 766 (T) at 771-786; Cheadle Thompson & Haysom v. Minister of Law and Order 1986 (2) S.A. 279 (W) at 283 D-H; Bogoshi v. Director, Office for Serious Economic Offences 1993 (3) S.A. 953 (T) at 959H-961G; Bogoshi v. Van Vuuren N.O; Bogoshi v. Director, Office for Serious Economic Offences 1996 (1) S.A. 785 (SCA) at 793 D; Mohamed v. President of the Republic of South Africa 2001 (2) S.A. 1145 (C) at 1151G-1152A; Three Rivers District Council v. Government and Company of the Bank of England (5) [2005] 4 All ER 948, particularly per Scott, L.J. at 958 (25) and 962j (38), Rodger, L.J. at 967e-g (54), Carswell, L.J. at 990e-991a (112); Re Director of Investigation and Research and Shell Canada Ltd. (1975) 55 DLR (3d) 713, (1975) 22 CCC (2d) 70 at 722 (the DLR citation); Re Borden and Elliott and The Queen (1975) 70 DLR (3rd) 579, (1975) 30 CCC (2d) 337 at 583 (the DLR citation); Solosky v. The Queen (1979) 105 DLR (3d) 745 at 757; Baker v. Campbell (1983) 49 ALR 385 at 444; Commissioner of Inland Revenue v. West-Walker 1954 NZLR 191, particularly per North, J. at 219.
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The applicants are advised and respectfully believe that in Lavallee, Rackel & Heintz v. Canada (Attorney General): White, Otteheimer & Baker v. Canada (Attorney General): R v. Fink [2002] 3 SCR 209, 2002 SCC 61 (CanLII), the Supreme Court of Canada dealt with the issue of whether Section 488.1 of the Canadian Criminal Code, which set out a procedure for determining a claim of solicitor/client privilege in relation to documents seized from a law office under a warrant, infringed Section 8 of the Canadian Charter of Rights and Freedoms and, if so, whether the infringement was justified under Section 1 of the Charter.  The procedure attacked was to the effect that the material seized be sealed at the time of the search, that the solicitor make application within strict time lines for a determination that the material is indeed protected by privilege and that, with the permission of the Court, the Crown may be permitted to examine the material in order to assist in a determination on the issue of the existence of privilege.
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In Lavallee (supra) the Supreme Court of Canada found that Section 488.1 of the Criminal Code more than minimally impaired solicitor/client privilege and amounted to an unreasonable search and seizure contrary to Section 8 of the Charter.  It was found that the constitutional failings of the Criminal Code could result from :

(a)
the absence of inaction of the solicitor ;

(b)
the naming of clients ;
(c)
the fact that notice is not given to the client ;

(d)
its strict time limits ;

(e)
an absence of discretion on the part of the Judge determining the existence of solicitor/client privilege ; and

(f)
the possibility of the Attorney-General's access prior to that judicial determination.
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We are further advised and respectfully believe that the Supreme Court of Canada found that the one principal, fatal feature shared by each of these failings is the potential breach of solicitor/client privilege without the client's knowledge, let alone consent.  The fact that competent Counsel will attempt to ascertain the whereabouts of their clients and will likely assert blanket privilege at the outset does not obviate the State's duty to ensure sufficient protection of the rights of the privilege holder.  Section 488.1 provided that reasonable opportunity to ensure that the privileged information remained so had to be given to the privilege keeper, but not to the privilege holder.  It cannot be assumed that the lawyer is the alter ego of the client.
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A further factor weighed by the Supreme Court of Canada in Lavallee (supra) was the absence of judicial discretion in the determination of the validity of an asserted claim of privilege.  The Criminal Code conferred an entitlement on the Crown to access the seized documents if an application were not made, or not proceeded with, within the time limits imposed by the Code.  This mandatory disclosure of potentially privileged information, in a case where the Court has been alerted to the possibility of privilege by the fact that the documents were sealed at the point of search, could not be said to impair the privilege minimally.  Reasonableness dictated that Courts must retain a discretion to decide whether materials seized in a lawyer's office should remain inaccessible to the State as privilege information if and when, in the circumstances, it is in the interests of justice to do so.
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Moreover, the provisions of the Criminal Code permitting the Attorney General to inspect the seized documents where the application Judge was of the opinion that it would materially assist him or her in deciding whether the document is privileged, was also an unjustifiable impairment of the privilege.  Granting the Crown access to confidential solicitor/client communications would diminish the public's faith in the administration of justice and create potential for abuse.  This provision was unduly intrusive upon the privilege and of limited usefulness in determining its existence.
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In Lavallee (supra) the Supreme Court of Canada further held that the impugned section of the Criminal Code could not be infused with reasonableness, in a constitutional sense, on the basis of an assumption that the prosecution would behave honourably.  Nor could it be saved by the provisions of Section 1 of the Charter: While effective police investigations are a pressing and substantive concern, the impugned provisions of the Criminal Code do not establish proportional means to achieve that objective.  It was held, as a result, that the impugned provisions of Section 488.1 of the Criminal Code should be struck down and that the process for seizing documents in the possession of a lawyer is a delicate matter which presents procedural options best left to Parliament.
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In Lavallee (supra) the Supreme Court of Canada laid down the following guidelines reflecting present day constitutional imperatives for the protection of solicitor/client privilege and applicable to law office searches until new legislation was in place :

(a)
A search warrant should not issue for documents known to be protected by solicitor/client privilege.

(b)
As well, search warrants should not issue if other reasonable alternatives to the law office search exist.

(c)
The issuing justice must be rigorously demanding with respect to solicitor/client privilege.

(d)
Unless otherwise authorised by the warrant, all documents in a lawyer's possession must be sealed before being examined or seized.

(e)
Every effort must be made to contact the lawyer and the client when a search warrant is executed and, where the lawyer or the client cannot be contacted, a representative of the Bar should oversee the sealing and seizure of documents.

(f)
The investigating officer executing the warrant should report the efforts made to contact all potential privilege holders to the Justice of the Peace.  These privilege holders should then be given a reasonable opportunity to assert a claim of privilege and, if that claim is contested, to have the issue judicially decided.

(g)
If notification of potential privilege holders is not possible, the lawyer who had custody of the documents seized, or another lawyer appointed either by the Law Society or by the Court, should examine the documents to determine whether a claim of privilege should be asserted, and should be given a reasonable opportunity to do so.

(h)
The Attorney General may make submissions on the issue of privilege but should not be permitted to inspect the documents beforehand, and the prosecuting authority can only inspect the documents if and when it is determined by a Judge that the documents are not privileged.

(i)
Where sealed documents are found not to be privileged, they may be used in the normal course of the investigation.  

(j)
Where documents are found to be privileged, they are to be returned immediately to the holder of the privilege, or to a person designated by the Court.
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In pre-constitutional jurisprudence, it was well recognised by South African Courts that privileged documents may not be seized under a search warrant, and an intention of the legislature to do away with the privilege can only be inferred if there is a very clear indication that that was intended.  (See S. v. Safatsa 1988 (1) S.A. 868 (A); Sasol III (Edms) Bpk. v. Minister of Law and Order 1991 (3) S.A. 766 (T) at 782-785 (departing from Andresen v. Minister of Justice 1954 (2) S.A. 473 (W)) and echoing the criticism of Andresen in Cheadle, Thompson & Hason v. Minister of Law and Order 1986 (2) S.A. 279 (W) at 283 D-G; Bogoshi v. Director, Office for Serious Economic Offences 1993 (3) S.A. 953 (T) at 960F-961E; Bogoshi v. Van Vuuren N.O; Bogosho v. Director, Office for Serious Economic Offences 1996 (1) S.A. 785 (SCA) at 793 D-F).
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The applicants respectfully believe that there was a complete failure on the part of the prosecution authorities to observe attorney/client privilege.  The applicants respectfully submit that this impacts on the State's case in at least five ways :

(a)
Non-disclosure at the stage at which the search warrants were sought.

(b)
The failure to include a reference to Section 29 (11) or an explanation of its terms in the warrants.

(c)
The failure to include any safeguards in the search warrants to ensure that attorney/client privilege was protected.

(d)
The failure to advise either the first or the second applicant, or any other person whose premises were searched, of their right to claim privilege, or the consequences of such a claim under Section 29 (11) of the NPA Act.

(e)
The State's failure to comply with the provisions of Section 29 (11) once privilege was claimed or otherwise act reasonably when the applicants indicated that they wished to challenge the process of search and seizure.
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Failure to disclose :
The State approached Ngoepe, J.P. in Chambers ex parte for the search warrants.  The applicants are advised and respectfully believe that where an Order is sought ex parte the utmost good faith must be observed.  All material facts must be disclosed which might influence a Court in coming to its decision, and the withholding or suppression of material facts, by itself, entitles a Court to set aside an Order, even if the non-disclosure or suppression was not wilful or mala fide.  As the Supreme Court of Appeal put it in Powell (supra) (at 79 D-E [42]), the deponent to the affidavit in support of the application for the search warrants (one Johan du Plooy) was under a duty to be ultra-scrupulous in disclosing any material facts that might influence the Court in coming to its decision (this especially so as the Court is entitled to qualify the terms of the warrant to give effect to competing interests).
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It is plain from the affidavits delivered on behalf of the respondents before Hurt, J. that the application for the warrants was drafted by a lawyer (see Mr. McCarthy, paragraph 28 (g) (ii)).  Mr. du Plooy, the deponent to the affidavit in support of the application for the search warrants, recorded in his affidavit before Hurt, J. that it "did not cross my mind that any Judge reading paragraph 39 of my affidavit (i.e. for the warrants) would not appreciate that there might well be privileged communications on the premises of the second applicant, and that the provisions of Section 29 (11) of the (NPA) Act would apply".  (Mr. du Plooy, paragraph 10 (b)).  Indeed, the search party at my premises included Senior State Advocate Muller who deposed in an affidavit before Hurt, J. to the fact that "I was specifically tasked to deal with matters relating to privilege during the operation, should any arise".  (Advocate Mr.Muller, paragraph 5 (b)).  In addition, Advocate Steynberg deposed to an affidavit before Hurt, J. in which he stated the following as to his state of mind at the time at which the search and seizure operations were carried out:

"I assumed that preparations were being undertaken for the purpose of defending the charges against the first applicant, even though an indictment had not yet been served".

(Mr. Steynberg, paragraph 15 (b)).  In the circumstances, the applicants respectfully believe that it is plain that the possibility that privileged material was to be found on some of the premises searched, particularly my premises, presented itself directly to the minds of the prosecution at the time at which the search and seizure operations were carried.  This notwithstanding, not a word was said about privilege :

(a)
in any of the affidavits in support of the application for the warrants ;

(b)
in the warrants themselves ;

(c)
to Ngoepe, J.P. at the time at which the State moved the application for the search warrants.  

(Advocate Baloyi apparently moved the application for the warrants and he put up an affidavit before Hurt, J. in which he made no mention, despite the issue of privilege being squarely raised in the applicants' founding affidavits before Hurt, J., that any disclosure about the possibility of privileged documents being accessed or seized, was made.)
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The applicants respectfully believe that the conclusion is unavoidable that the State must have foreseen, and did in fact foresee, that there was a grave risk, if not a substantial certainty, that privileged documents would be seen, examined or seized during the course of the search and seizure operations, and in particular that claims to privilege might be made.  Indeed, paragraphs 9 to 11 of Annexure A to the warrants themselves appear to have been specifically aimed at seizing material which was, on the face of it, related to the accused’s defence and response to the State case .  In the circumstances, the applicants respectfully believe that the State was under a duty to disclose to Ngoepe, JP. at the time at which the warrants were sought that, as the first applicant had already been charged, it was highly likely, if not substantially certain, that preparations for his defence would already have begun and that privileged documents could at least be at risk of examination and seizure.  This pertained not only to me, but also to the first applicant as the person in whom the privileged vested.  No such disclosure was made.  The applicants respectfully believe that this should have been fatal to the State’s case .  The State’s attitude to this state of affairs was voiced in affidavits before Hurt, J. as follows (by Mr du Plooy who was also the deponent to the founding affidavit before Ngoepe, JP.) :

“It was drawn to the learned Judge President’s attention that the second applicant is an attorney acting on behalf of the first applicant.  The learned Judge President must have been aware that there may well be privileged communications between the applicants.  However, he would similarly have been aware of the provisions of Section 29(11) of the (NPA) Act.” (Mr du Plooy’s affidavit at paragraph 48(a)).

 AUTONUMLGL  \* Arabic  
The applicants are advised and respectfully believe that it is insufficient for the State, given their duties as an ex parte applicant for a search and seizure warrant necessarily invasive of rights to privacy, and their duty to act in accordance with the values of the Constitution, to effectively adopt the attitude that this particular ball was in the Judge’s Court, that he must have appreciated that there were risks associated with an infraction of privilege, but that he nevertheless issued the warrants in the form in which they were executed by the respondents.

 AUTONUMLGL  \* Arabic  
The Failure to Make Any Reference to the Provisions of Section 29(11) of the NPA Act in the Warrants themselves :
There was every reason to foresee, given the extent and timing of the raids, all of which were planned to be executed simultaneously at 06h30 on 18 August 2005, that the persons confronted at dawn at the various premises to be searched would not know about the provisions of Section 29(11).  
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In his judgment in the Durban and Coast Local Division under case  number 14116/05, Hurt, J. (as he then was) had the following to say in this regard :

“Clearly the second respondent’s representatives should have been alerted to the possibility that attorney-client privilege might be jeopardised in the course of the search and such a breach might not have operated only to the prejudice of the first or second applicants.  It could have placed the first applicant’s hallowed right to a fair trial, in terms of Section 35 of the Constitution, in jeopardy and thereby prevented the State from proceeding with the prosecution.  In those circumstances, I consider that steps should have been taken to prevent a blunder that might have jeopardised the prosecution let alone to avoid undue infringement of the applicants’ right to confidential communication and to privacy.  The safest way of doing this would be to include a specific reference to Section 29(11) in the warrant or, at very least, to apprise the second applicant of all the provisions of Section 29(11) at the time when the warrant was served on him.  The second respondent could obviously have suffered no prejudice from either of those steps.  The evidence that the second respondent wanted to preserve would have been preserved, but in the possession of the Registrar until any claim to privilege had been decided.  The impression I have, though, especially from the evidence by Mr Downer, was that unless the second applicant made express reference to Section 29(11) or brought himself squarely within its provisions, the search was going to proceed in terms of the warrant.  This brings me to the second aspect in which the second respondent’s case misses the point.  It is that the second respondent’s representatives appears to have operated on the hypothesis that the second applicant, being a practising attorney, should know the law and should therefore have invoked the protection given to him by Section 29(11) explicitly and immediately.  If my impression in this regard is accurate, it reflects an approach as unfortunate as it is artificial.  The respondents’ primary object was to take the people in occupation of the various premises by surprise.  The senior members of the search teams were obviously intimately acquainted with the terms of the statute under which they were operating.  In fact a senior State Advocate, Mr W P Muller actually accompanied the team which searched the second applicant’s premises.  They had no reason to assume that the second applicant, even though he is a practising attorney, would have all the provisions of our legislation at his mental fingertips.  Their failure, in the face, even, of a query as to whether documents should not be lodged with the Registrar until the second applicant had had an opportunity to consider the steps being taken against him is unfortunate.  It was plainly a common sense attempt to invoke protection surmount to that afforded by Section 29(11).  I think it was unfortunate that, knowing that the warrant itself contained no reference to Section 29(11) and that the second applicant was not being given an opportunity to ascertain what his position was, the respondents’ representatives did not direct his attention to the sub-section.”  (The learned Judge preceded to refer to the case  of Lavallee to which we have referred this Court, supra.)
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The Failure to Incorporate Any Safeguards in the Warrant against an infraction of attorney-client privilege :
There were no safeguards incorporated in any of the warrants against the examination or seizure of privileged material.  The applicants respectfully believe that this flows directly from the State’s failure to disclose the real likelihood of the presence of privileged material at the premises searched.  The applicants are advised and respectfully believe that there is ample authority and precedent for the incorporation of safeguards in search and seizure orders and that these should have been included in the warrants in question.  This is especially so when one is dealing with sole practitioners (as I am) and where the principal’s presence is by no means guaranteed (especially at 06h30 in the morning).  The applicants respectfully believe that the merely co-incidental fact that I happened to arrive at my office at about 07h30 on the day of execution cannot clothe the warrant with validity.  
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The applicants respectfully believe that the well-known Anton Piller procedure, to which the application for search warrants was specifically likened by the Court in Park-Ross v Director for Serious Economic Offences 1995 (2) S.A. 148 (C) at 173A-B, entails the exercise of a discretion by a Court whether the terms of the order sought are no more onerous than is necessary to protect the interests of the person applying for the order, and an overbroad order need not be taken wilfully or mala fide to result in the discharge of that order when challenged.

 AUTONUMLGL  \* Arabic  
We have already drawn this Court’s attention to the decision of the Supreme Court of Canada in Lavallee (supra), and the comprehensive list of safeguards which the Supreme Court of Canada held should be applicable to a search and seizure operation at an attorney’s premises (in that case  the legislation itself required communication of the rights concerning privilege).  The applicants respectfully believe that similar safeguards should have been incorporated in the search and seizure warrants in this case, and that the failure to do so should result in the search and seizure warrants being set aside.
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The Respondents’ Failure to Warn the Applicants or Others on the premises of their Rights :
We have already made the point that it is plain that the State was aware of the provisions of Section 29(11) of the NPA Act and of the possibility that claims for privilege would be raised.  It follows that the State must have been aware of the applicants’ rights to claim privilege.  Indeed, Mr Muller was specifically tasked to deal with any such claims, should they be made.  
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Yet it is abundantly clear that the State elected to remain silent on the matter at the time at which the warrants were executed.  They took the stance to such extremes that they purported to contend, in the face of a direct request, on their own version, that the documents be sealed and lodged with the Registrar, that such a request was invalid because it was not preceded or accompanied by the magic word “privilege”.  To make matters worse, it is apparent, on the State’s own version, that even if the word “privilege” had been uttered, such a claim would have been resisted.  In the aforegoing regards, we have already referred this Court to the passage from the judgment of Hurt, J. in which Hurt, J. recorded the impression he had in this regard.  The applicants respectfully believe that the impression of Hurt, J. was well founded.  We refer to the following relevant passages from the affidavits deposed to by Messrs Steynberg and Downer which served before Hurt, J. under Case No. 14116/05 :

(a) Affidavit of Mr Steynberg 

Mr Steynberg recorded what transpired in certain telephone conversations between Mr Steynberg and myself on the morning on which the warrants were executed.  In the context of replying to my telephonic request for a copy of the affidavit pursuant to which the warrant had been obtained, to enable the applicants to challenge the lawfulness of the searches, Mr Steynberg said the following (at paragraphs 7(f) to (j) :


“(f)
The second applicant then asked 
whether all of the documents 
seized could be sealed and lodged 
with the Registrar of the High 
Court until the lawfulness of the 
search had been determined.  I 
responded that I would 
check with Downer, but that the 
law did not make provision for 
documents to be lodged with the 
Registrar in such circumstances.


(g)
I respectfully submit that the 
administration of justice would 
seriously be undermined if, 
whenever the lawfulness of a 
search is questioned, the objects 
seized had to be sealed and lodged 
with the Registrar.


(h)
I spoke to Downer and he agreed 
with my approach.

(i) To the best of my recollection, the second applicant telephoned again once he had landed in Johannesburg.  I told him what Downer’s attitude was and gave him Downer’s telephone number, suggesting that he discuss the matter with him directly.  

(j)
Save as is consistent with the aforegoing, I deny all the averments in this paragraph.  I specifically deny that the second applicant raised the question of attorney/client privilege at all.  He never once used the work ‘privilege’ in his conversations with me.”

(b) Mr Downer’s Affidavit at paragraph 7

“(a)
I recall that the second applicant 


telephoned me on 18 August 2005.  


He requested that we stop the 


search until he had a copy of the 


affidavit in support of the 


application for the search warrants 


and had had an opportunity to 


apply for a Court Order declaring 


the search of his offices to be 


unlawful.  I declined this request.  



(b)
The second applicant made 



no other request of me.  



He certainly did not claim 



privilege in respect of 



any of the documentation in his 



possession.  All he did was to ask 



me what would happen if any 


documents were privileged 



and I said to him that he 



must decide which 



documents he considered to 



be privileged.  I also said to 



him that it did not seem to 



me that any of them could be 



privileged because they had 



emanated from attorney Parsee 




and, according to attorney 




Parsee, consisted of 




financial records.”
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The applicants respectively believe that the respondents’ attitude to the issue of privilege under provisions of Section 29(11) of the NPA Act was inappropriate, in the following respects :

(a) No reason has been proffered why the provisions of Section 29(11) of the NPA Act were not expressly included and explained in the warrants themselves.
(b) No reason has been proffered why the provisions of Section 29(11) of the NPA Act were not explained at the outset of the searches.
(c) No reason has been proffered as to why the respondents could not have acceded to my request to seal and lodge the documents with the Registrar (thereby ensuring their safekeeping) while the applicants were afforded an opportunity to consider the application for the warrants itself and to challenge the lawfulness thereof if they saw fit.
(d) The respondents’ stance on the latter issue was “we don’t have to” for there is no specific legislative provision that enjoins us to do so.
(e) Moreover, it is plain that the respondents’ position was twofold :

(i) even if it is clear that the person whose premises are being searched would invoke the provisions of Section 29(11) if he were aware thereof, let him nevertheless stew in his ignorance while the search and seizure operations (and subsequent perusal of the documents seized) proceeds;

(ii) unless privilege is specifically claimed in the terms (and terminology) envisaged by Section 29(11), we shall ignore such a claim.
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Even when I claimed privilege on behalf of the second applicant in a letter dated 19 August 2005 sent to the respondents on that day - I concede that privilege was claimed in obscure terms :  “we are of the view that a certain privilege attaches to the entire body of documents seized from our offices” -  and asked in effect for the implementation of Section 29(11) - “in terms of the provisions of the National Prosecuting Authority Act …. such documents ought to be lodged with the Registrar of the High Court in these circumstances”-  the respondents took the view that :

(a) Such a claim had no merit because they were “financial documents” and the claim was not advanced at the time at which the documents were seized (a contention which, in the applicants’ respectful belief, makes it even more important that the person whose premises are being searched is in a position to take an informed decision concerning privilege at the outset).
(b) The respondents had already taken the view that such documents constituted evidentiary material that was highly relevant to the investigation and that no legal privilege attached to the documents in any event.
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Section 29(11) of the NPA Act

The applicants respectfully believe that the provisions of Section 29(11) of the NPA Act are unequivocal.  Upon the mere claim of privilege, the person executing the warrant is under a duty, if he or she is of the opinion that the item contains information which is relevant to the investigation and that such information is necessary for the investigation, to request the Registrar of the High Court which has jurisdiction or his or her delegate to seize and remove that item for safe custody until a Court of Law has made a ruling on the question of whether the information concerned is privileged or not.  
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The applicants respectfully believe that, on their own version, the respondents negated the provisions of Section 29(11).  The applicants respectfully believe that the respondents approach to the matter of privilege and the provisions of Section 29(11) of the NPA Act constitutes an infringement of the applicants’ rights.  The applicants respectfully believe that on the basis of the respondents’ conduct, as described above, the warrants fall to be set aside on that ground alone.  The applicants are advised and respectfully believe that there is authority for the proposition that a warrant may be set aside on the basis that it was unlawfully executed in contravention of the rights of the persons whose premises were searched (see Pretoria Portland Cement Company Ltd v Competition Commission 2003 (2) S.A. 385 (SCA)).
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The applicants respectfully draw to the attention of this Court that the conduct of the respondents, as aforesaid, is potentially to the irremediable prejudice of the first applicant, should it be found that privileged materials were indeed seized, and that the State acquainted itself with the contents thereof.  In re Borden & Elliott v The Queen (1975) 70DLR (3rd) 579 at 585 to 586 Southey J said the following :

“If the privilege could not be invoked to prevent the seizure and examination of documents under a search warrant, the Crown would be free in any case to seize and examine the files and brief of defence Counsel in a criminal prosecution.  It would be small comfort indeed to the accused and to his Counsel to discover that his only protection in such a case was to prevent the introduction into evidence of the documents that had been seized and examined.  Such a result, in my view, would be absurd.”
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Details of the Accused Defence

There is another aspect to the issue of privilege and the provisions of Section 29(11) on which we touched earlier : the warrants directed at the first applicant’s residences and offices contained provisions which clearly target documents which would naturally feature as part of the preparation of an accused’s defence.  We refer to paragraphs 9, 10 and 11 of Annexure A to the search warrants directed at the first applicant’s premises.  These, in short, authorise the seizure of any recordal by the first applicant of his response to reports regarding the contents of an “encrypted fax”, which is central to the prosecution’s case , and to the prosecution and trial of Shaik and his companies.
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There is reason to believe that the paragraphs in question were directed and deliberately so framed and inserted in the warrant to establish the first applicant’s version in response to the “mirror-image” charges to those which Shaik had faced.  For the impropriety of such conduct, we refer to a passage from the judgment of Hurt, J. under Case No 14116/05 in this regard :

“It is inconceivable that a prosecuting authority could justifiably invoke the ‘search and seizure’ provisions against an accused for the avowed purpose of finding out what defences he will raise during his trial.  The concept is nothing short of ludicrous.”
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The applicants are advised and respectfully believe that an accused person has a right to a fair trial which encompasses more than the individual manifestations thereof articulated in Section 35 of the Constitution (see State v Zuma 1995 (2) S.A. 642 (CC)).  Several of these manifestations come into play, in particular :

(a) Section 35(3)(b) : “to have adequate time and facilities to prepare a defence”.

(b) Section 35(3)(h) : “to be presumed innocent, to remain silent, and not to testify during the proceedings.”

(c) Section 35(3)(i) : “to adduce and challenge evidence.”

(d) Section 35(3)(j) : “not to be compelled to give self-incriminating evidence.”

 AUTONUMLGL  \* Arabic  
The proper exercise of fair trial rights in a matter of the nature and complexity of the charges faced by the first applicant, would necessarily call for extensive preparation.  If the State could access material contained in such preparation, very little would remain of an effective right to silence and the related right against compulsion to give self-incriminating evidence.  The applicants respectively believe that there is no doubt that if the first applicant orally conveyed the information sought in paragraphs 9, 10 and 11 of Annexure “B” hereto to his legal representatives, such communication would be covered by privilege.  This would be what is sometimes referred to as “brief” privilege or litigation privilege which relates to material created with reference to anticipated litigation (see Ottawa-Carleton (REG.Mun.) v Consumer’s Gas Company 1990 74 OR (2d) 637 at 643).  The applicants respectfully believe that it would be no different if the first applicant were to write out notes, either to give to his legal advisors or to serve as an aide memoire to enable him to give his legal advisors proper instructions, or even to get clarity on the matter in his own mind.  His right to prepare for trial and the right to facilities to prepare could never have been intended as vehicles to negate his right to silence and against self-incrimination.  The applicants respectfully believe that if the first applicant were to defend himself in a criminal prosecution, to make notes about the charges he faced, his version and his intended cross-examination of the State witnesses, that the State could hardly legitimately seize these.  The applicants respectfully believe that it cannot be that an accused who prepares for trial or for a potential trial cannot commit any preparation to writing for fear that such preparations may be seized, while an accused who has an attorney can safeguard these by giving them to his attorney.  That would be a flagrant disregard of Section 9 (the equality clause of the Constitution) and of basic principles of our criminal law and procedure (see State v Toka & Others 1990 (2) S.A. CR 225 (T) at 228E-F; State v Nkabinde 1998 (8) BCLR 996 (N).)
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Particularly disconcerting to the first applicant is the irreversible (if nebulous) harm done by such impugnments of the right to a fair trial.  We have already referred this Court to a dictum in re Borden & Elliott v The Queen (1975) 70DLR (3rd) 579 at 585-586).  The first applicant would have no way of showing at the end of the trial that a particular State witness would have been devastated by cross-examination which he had, forewarned, dealt with in an entirely different manner, if the State had not had access to the accused’s preparation notes sought under paragraphs 9, 10 and 11 of Annexure A to the warrants.  In short, knowledge as opposed to admissibility is prize enough for the prosecution, and prejudice enough to the accused.
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The applicants respectfully believe that the inclusion of paragraphs 9, 10 and 11 of the warrants directed against the first applicant’s premises, and the plain purpose of those paragraphs, was improper and that the warrants are tainted thereby.  The applicants respectfully believe that the warrants fall to be set aside on this basis alone.  

THIRD MAIN GROUND OF APPEAL : THE FAILURE TO ESTABLISH THE JURISDICTIONAL PRE-REQUISITES OF SECTION 29(5)(c) OF THE NPA ACT
 AUTONUMLGL  \* Arabic  
Section 29(5) provides as follows :

“A warrant contemplated in sub-section (4) may only be issued if it appears to the Magistrate, Regional Magistrate or Judge from information on oath or affirmation, stating – 

(a) the nature of the investigation in terms of 

section 28;

(b) that there exists a reasonable suspicion 

that an offence, which might be a 

specified offence, has been or is being 

committed, or that an attempt was or had 

been made to commit such an offence; 

and

(c) the need, in regard to the investigation, 

for a search and seizure in terms of this 

section, 

that there are reasonable grounds for believing that anything referred to in sub-section (1) is on or in such premises or suspected to be on or in such premises.”
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The applicants respectfully believe that the words used in Section 29(5)(c) are significant – they must in terms of basic principals of interpretation not be disregarded, or regarded as tautologous, or meaningless (see Commissioner for Inland Revenue v Golden Dumps (Pty) Ltd 1993 (4) S.A. 110 (A) at 116F to 117H).

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that the meaning of Section 29(5)(c) is plain : what must be established is a need for a search and seizure, in regard to the investigation, in terms of Section 29 itself.  
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The applicants further respectfully believe that search and seizure powers and powers of questioning to investigate crimes so as to prosecute offenders are well established and recognised.  They exist in the Criminal Procedure Act No. 51 of 1977, and investigators under the NPA Act are expressly given those same statutory powers.  The powers under Chapter 5 of the NPA Act (including Section 28 and 29) are of the same ilk but significantly more invasive in that Chapter 5 of the NPA Act does not recognise a right to silence, or a right against self-incrimination, the threshold of relevance is differently worded and the penalties are more severe than the penalties under the Criminal Procedure Act.  
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In the circumstances, the applicants respectfully believe that the respondents had to justify its “need” to conduct the search and seizure operation under Section 29, rather than under the less invasive powers of the Criminal Procedure Act.  The mere fact that the NPA itself is investigating the matter or that a specified offence is involved under the NPA Act, does not suffice – these are necessary prerequisites before Chapter 5 of the NPA can even come into play.  It is clearly for the prosecution authorities to address this issue and to explain to the judicial officer considering the application for the warrant exactly why the extraordinarily invasive measures of Chapter 5 of the NPA Act should be resorted to, before the judicial officer can decide that the “need” referred to in Section 29(5)(c) has been established.
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The applicants respectfully believe that such an approach is in line with the common law, particularly a general principle of our law affirmed by this Court, namely that in the exercise of statutory powers resort must be had to the least invasive effective means (see Diepsloot Resident’s & Land Owners Association and Another v Administrator, Transvaal 1994 (3) S.A. 336 (A) at 346C to 347B; Ferrucci & Others v Commissioner SARS & Others 2002 (6) S.A. 219 (C) at 235B-C.)
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The respondents made no attempt to justify the need to proceed under Section 29 in the warrant application papers.  All that they did was to address the need for search and seizure, not the need for search and seizure under Section 29 of the NPA Act.  The applicants are mindful of the fact that this Court does not have the warrant application available to it at this stage, before the record is filed.  In this regard, we can do no better than to refer this Court to the following dictum of Hurt, J. under Case No 14116/05 :

“The emphasis, in the argument addressed to me by Counsel for the applicants, could fairly have said to been on whether the request for the issue of a warrant satisfactorily established the ‘need requirement’ set out in item (c) of Section 29(5).  (Applicants’ Counsel) stressed that item (c) does not relate, in general, to ‘a need for a search and seizure’ but to ‘the need, in regard to the investigation, for a search and seizure in terms of this Section’.  He contrasted the word ‘need’ in this context with the concept of ‘desirability’.  What the person requesting the warrant must establish, he said, is that it is necessary to invoke the provisions of Section 29 in order to obtain evidence to fulfil the purposes of the investigation.  Since the ‘search and seizure’ procedure involves incursions (some of them drastic) into the rights in Sections 10, 14, 25, 34 and (where applicable) 35 of the Constitution, the person requesting a warrant must satisfy the judicial officer that there is no reasonable prospect of obtaining the evidence by less disruptive and incursive means.  In this regard, he pointed out that Section 28 gives the second respondent fairly far-reaching powers of subpoena and interrogation.  Where the second respondent intends, then, to resort to Section 29, there should be evidence on oath before the judicial officer to whom the request for a warrant is addressed to satisfy him that the powers under Section 28 would probably not result in the evidence being obtained.  I consider that these submissions are sound.  It is common to all of the reported authorities which I have read in relation to search and seizure operations that the Court has placed emphasis on the drastic nature of the remedy.  It should not be sanctioned by judicial authorisation unless the judicial officer is satisfied that the investigating authorities resort to it is reasonable in all the circumstances and it cannot be reasonable if there are other, less drastic means available to the investigating authority which may succeed (see: Feruccio’s case supra at page 235).  The upshot of these considerations is that the affidavit evidence placed before the judicial officer in terms of Section 29(5) must contain a persuasive explanation as to why the provisions of Section 29 have to be invoked for the purpose of obtaining the evidence concerned.  In assessing whether to authorise the warrant, the judicial officer concerned must plainly weigh up the strength of the case made out for the ‘need’ to invoke Section 29 against the degree to which the rights of the person whose premises are to be searched and whose possessions are to be seized will be affected.  A pressing need will justify a more extensive infringement of the relevant rights.  

(The learned Judge proceeded to analyse the evidence placed before Ngoepe JP in the application for the search warrants and continued as follows):

Mr du Plooy, however, expresses the view that ‘there can be no guarantee of the completeness or veracity of information in documents provided pursuant to a Section 28 summons’.  In several passages in his affidavit, Mr du Plooy expresses the view that the provisions of Section 28 are inadequate to enable the second respondent to investigate, properly, the suspected offence of corruption on the part of the first applicant.  But he goes further, and states that he suspects that there is a possibility that bribery and corruption occurred after October 2002, and even during the period when Mr Shaik was then prosecuted.  He adds the suspected offences of fraudulent non-disclosure of benefits to Parliament and of income to the Receiver of Revenue (incorporated into the Section 28 investigation 4 days before he made his affidavit) as a further basis for conducting the search and seizure in terms of Section 29.  No factual statement is made in support of the contention that the first applicant and Mr Shaik may have been guilty of corrupt conduct during the period after 2002.  As to the fraudulent non-disclosure of benefits and income, I have been unable to imagine what sort of ‘evidence’ Mr du Plooy might have in mind.  If the State has a prima facie case to establish that benefits were received (i.e. in the charges based on corruption) there can surely be no difficulty in establishing the absence of any declaration to Parliament or to the Receiver of Revenue, of those receipts.  Nor am I persuaded that the fraudulent non-disclosure of benefits or of income in such a narrow compass could be described as ‘complicated offences’ in the sense contemplated in the proclamation defining the ‘specified offences’ which may be the subject of investigation in terms of Section 28 and/or 29.

(The learned Judge proceeded to deal with a contention that the State must be in a position to deal with defences which the accused might raise during the course of the trial, and came to the conclusion, in a dictum quoted above in this affidavit, that the concept of invoking search and seizure provisions against an accused for the avowed purpose of finding out what defences he will raise during his trial is nothing short of ludicrous.  The learned Judge proceeded as follows) :

“It will be apparent from what I have said above, that I consider that Mr du Plooy’s affidavit did not make out a proper case for resorting to the provisions of Section 29 for the purpose of the investigation.  Mr du Plooy’s evidence and contentions do not make out a case that the additional evidence to which he refers (even if it is necessary, which is open to considerable doubt) cannot be obtained by invoking the provisions of Section 28.  On that basis I consider that the procurement by the second respondent of the warrants with which I am concerned in this judgment, was unjustified and that the execution of the warrants must be regarded as unlawful.”

(The NPA also had available to it the provisions). 
(SPECIFIC ASPECTS OF THE SCA DECISION WHICH THE APPLICANTS RESPECTFULLY DISPUTE
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For the purpose of convenience, the applicants will deal with the disputed issues in the sequence in which they are dealt with in the majority judgment of the SCA, and in doing so we shall indicate the paragraph numbers of the SCA decision to which the applicants’ contentions relate.  We shall endeavour not to repeat the contentions we have already advanced in this affidavit.

THE PROPER APPROACH TO ADJUDICATING THE VALIDITY OF THE SEARCH WARRANTS – MAJORITY JUDGMENT [72] TO [75]
 AUTONUMLGL  \* Arabic  
In essence, the majority judgment in the SCA held that it is the empowering statute under which the warrant was issued that must dictate what is required for the warrant to be valid (at [73]).  It is impermissible for a Court to impose further or additional requirements for validity of a warrant that are not contained in the statute itself (at [75]).  It follows that if a warrant is issued within the terms authorised by a statute, that is the end of the enquiry insofar as the validity of the warrant itself is concerned.

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that there are essentially two difficulties to the approach adopted in the majority judgment of the SCA:

(a) The approach is, as far as the applicants are aware, an entirely novel approach to the determination of the validity of a search warrant, and is without precedent in our law.  In the circumstances, it is not surprising that no authority is cited for such an approach.  Indeed, as far as the applicants are aware, search warrants have always been issued under or in terms of an empowering statute.  This was recognised in Powell (supra) at [59] (e), but the Courts have not espoused the approach adopted in the majority judgment.

(b) Such an approach is inconsistent with the approach adopted by the Courts called upon to determine the validity of search warrants.  Powell’s judgment is a unanimous judgment of the SCA containing an authoritative : 

(i) exposition of the history of our Courts’ approach to dealing with search and seizure warrants; 

(ii) analysis of some of the leading cases; and

(iii) summary (at [59]) of the applicable principles (see minority judgment at [46].

 AUTONUMLGL  \* Arabic  
We have already quoted the dictum containing the conclusion in Powell’s case (at [62] of the Powell judgment).  The applicants respectfully believe that Powell’s case is consistent with the correct approach to the invasion of rights to privacy entailed by search and seizure warrants, adopted by this Court in Investigating Directorate: Serious Economic Offences & Others v Hyundai Motor Distributors (Pty) Ltd & Others: in re Hyundai Motor Distributors (Pty) Ltd & Others v Smit N.O. & Others 2001 (1) S.A. 545 (CC) and in the judgment which plainly gave rise to the provisions of Section 29(5) of the NPA Act, namely Park-Ross & Another v Director: Office for Serious Economic Offences 1995 (2) S.A. 148 (C).
 AUTONUMLGL  \* Arabic  
Lastly, in this regard, the applicants respectfully believe that while the majority judgment in the SCA did not find that any of the principles enunciated in Powell, or the conclusion in that case, was wrong, the effect of the majority judgment in this case negates the principles applied by the SCA in Powell’s case, and is irreconcilable with Powell’s case.

TWO CRITERIA FOR THE VALIDITY OF A SEARCH AND SEIZURE WARRANT (AT [76] TO [78])
 AUTONUMLGL  \* Arabic  
The majority judgment in the SCA found that there are two criteria for the validity of a search and seizure warrant (and apparently only two criteria)(see at [78]).  If there are any other criteria they must be found in the empowering statute itself.  The criteria concerned are :

(a) the warrant must be intelligible, i.e. capable of being understood; 

(b) the warrant must purport to authorise no more than is permitted by its empowering statute (see at [76]).

 AUTONUMLGL  \* Arabic  
These two criteria were found in the majority judgment to have been restated in Powell’s case.  The form in which they were expressed in Powell was held not to mean that a warrant must necessarily contain all the information that is required to identify what may and may not be searched for and seized, without travelling outside the warrant (at [77]).  The majority judgment held that it was not so said in Powell and that “the language that was used (in Powell) does not purport to do so.” (At [77]).

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that the majority judgment is based on a misreading of Powell.  For this purpose, it is necessary to cite precisely what Powell’s judgment did say, in the precise language used in that case (at [59]) :


“These cases establish this :

(a) Because of the great danger of misuse in the 
exercise of authority under search warrants, the 
Courts examine their validity with a jealous 
regard for the liberty of the subject and his or her 
rights to privacy or property.

(b) This applies to both the authority under which a 
warrant is issued, and the ambit of its terms.  

(c) The terms of a search warrant must be construed 
with reasonable strictness.  Ordinarily there is no 
reason why it should be read otherwise than in the 
terms in which it is expressed.

(d) A warrant must convey intelligibly to both 
searcher and searched the ambit of the search it 
authorises.

(e) If a warrant is too general, or if its terms go 
beyond those the authorising statute permits, 
the Courts will refuse to recognise it as 
valid, and it will be set aside.
(f) It is no cure for an overbroad warrant to say that 
the subject of the search knew or ought to have 
known what was being looked for : the warrant 
must itself specify its object, and must do so 
intelligibly and narrowly within the bounds of 
the empowering statute.”

 AUTONUMLGL  \* Arabic  
In the circumstances, the appellants respectfully submit that the ratio of the majority judgment that there are only two applicable criteria for the validity of a search warrant is, with respect, incorrect.

THE PRIMACY BESTOWED ON SECTION 29(10) OF THE NPA ACT IN THE MAJORITY JUDGMENT [79] TO [90]

 AUTONUMLGL  \* Arabic  
The majority judgment affords due consideration to the interests of the NPA in investigating and prosecuting offences, but fails to afford the same consideration, save for passing mention in [79], to the constitutional rights of the individual under investigation to privacy, dignity or a fair trial. 

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that the approach of the SCA is to afford primacy to the statutory provisions of the NPA Act to the exclusion of any other consideration.  The result is to obliterate, at a single sweep, the generations of judgments that have upheld individual rights, now protected under the Bill of Rights, from executive invasion.  
 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that this is not the correct approach to assessing the validity of search warrants.  The correct approach requires those who enforce and implement the Constitution to find a balance between potentially conflicting principles (in this case the State’s right to investigate and the individual’s right to privacy) (cf. Fuel Retailers  Association of Southern Africa v Director-General: Environmental Manager, Department of Agriculture, Conservation & Environment, Mpumulanga Province & Others 2007 (6) S.A. 4 (CC) at [93].
THE ATTEMPT TO DISTINGUISH POWELL AND THE FINDING THAT POWELL’S CASE IS “OF NO ASSISTANCE” (SEE [92] TO [93])

 AUTONUMLGL  \* Arabic  
The majority judgment in the SCA found that Powell was distinguishable on the ground that the warrant in Powell allowed seizure of material outside that permitted by Section 29(1), apparently because no offence was stipulated at the preparatory investigation stage (Section 28(13) or in the warrant in that case.

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that this finding is again based on a misreading, with respect, of Powell.  It is correct that in Powell no offence was specified at the preparatory investigations stage, and that the investigation thus initiated was itself “overbroad”.  The “overbroad” formulation permeated everything done thereafter in Powell, including the consequent designation of the official who carried out the enquiry and applied for the search warrant.  (See Powell [16] to [29]).  However, the judgment in Powell expressly concluded, on this score, the following at 76A [29] : “it is, again, not necessary to decide that the warrants themselves were for this reason alone invalid, since, as later appears, they suffered from intrinsic defects of their own.”

 AUTONUMLGL  \* Arabic  
Those defects in Powell’s warrant were not limited to the fact that no offence was specified.  To the contrary, the SCA set out the relevant principles according to which the warrants’ validity fell to be tested (at [59]) and concluded at 85G [60] that the principles enunciated at [59] : 


“necessitate the conclusion, beyond any debate, that the warrant was riddled with imprecision and vagueness, and that it had to be set aside on this ground alone.  It mentions no offence.  Ferreira’s affidavit did, but that was not made available to Powell.  Even if in considering the warrants legality we incorporate Swanepoel’s institution of the enquiry, as read out to Powell, it is still irredeemably broad and vague.  The documents whose seizure is authorised are not tied even to an investigation into ‘alleged irregularities’ at the Pretoria Master’s Office. 

The Supreme Court of Appeal proceeded to analysis various provisions of the warrant and came to the conclusion which we have quoted earlier at [62] of Powell.
 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that it is plain from the judgment in Powell that, even if an offence had been specified at the Section 28(13) stage, at the stage at which officials were designated to conduct the enquiry, and in the warrant itself, the warrant would still have been set aside on the basis of its overbroad contents described at [61] and [62] of Powell.  The applicants respectfully believe that precisely the same considerations apply to the warrants in this case.  Indeed, for the reasons already set out, paragraph 7 of Powell’s warrant is indistinguishable from paragraph 23 of the warrants under consideration.  

THE CONCLUSION THAT EVIDENCE EXTRINSIC TO THE WARRANT MAY PERMISSIBLY BE INVOKED (AT [94] TO [97])
 AUTONUMLGL  \* Arabic  
The majority decision of the SCA held that merely because one needs to look outside the warrant, does not mean that the warrant itself is too vague.  It is not a requirement for validity that the “searched” be enabled to identify, from the terms of the warrant alone, what may and may not be searched for and seized [94] to [97].  

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that this conclusion is irreconcilable with the conclusion in Powell at 85F [59](f)], which specifically holds that it is the warrant “itself” that must specify its object, intelligibly and narrowly.  

 AUTONUMLGL  \* Arabic  
The majority judgment, in coming to this conclusion, appeared to rely heavily on practical considerations and that, in this case, the subject of the investigation was indeed capable of being established with certainty : “the investigator, with intimate knowledge of what the investigation entails, is quite capable of establishing with certainty what may or may not be seized” [95].

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that this is not only irreconcilable with the conclusion in Powell (at [59](d)]), but it also irreconcilable with the respondents’ own version of the facts in this case.  We have already referred to that version of the facts, which is to the effect that the investigating team expressly distanced itself from the search and seizure operations.  We have pointed out above the indications that lead to the conclusion that there is reason to believe that those who conducted the search and seizure operations had no real notion of what was relevant and what was not to the alleged investigation.  Indeed, one of the persons who participated in the search and seizure operation at the first applicant’s Johannesburg home, one Nemaorani, deposed to an affidavit before Hurt J to the effect that he identified the relevance of documents seized “from the annexure to the warrant” (Nemaorani, paragraph 9(d)), not from any document or knowledge extrinsic to the warrant itself.
 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that the practical considerations referred to in the majority judgement (for example the difficulty in drafting the warrant with precision (see at [98]) and the necessity of informing the searched what is being searched for), have never previously held sway in the very many judgments referred to in Powell, or Powell itself.  Such practical considerations could hardly not have presented themselves to the Courts concerned.  In this regard, the inherent difficulties appear to be self-evident, and the onerous task faced by draftsmen down the years was expressly recognised in Powell (at [50]), where the draftsmen of search and seizure warrants were told that Courts scrutinised search warrants with rigor and exactitude, sometimes technical rigor and exactitude.  The applicants respectfully believe that the fact that something may be difficult cannot mean that principle must yield to the expediency of facilitating the task, more especially when that task involves a necessary invasion of constitutional rights.

 AUTONUMLGL  \* Arabic  
These same practical considerations appear to have led the majority decision in the SCA to the conclusion that the person in charge of the premises being searched does not have to be “provided with any information relating to the investigation at all” (see [99]).

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that such a conclusion would not only stand alone in our law, even pre-Constitutional law, but also would consign our interpretation of our constitutional values to a lonely existence remote from the values recognised by other constitutional democracies.  We have already cited several such judgments from foreign jurisdictions dealing with the question of privilege, and interference therewith at the instance of the State, and the minority judgment in the SCA also cited Australian and New Zealand cases consistent with the principles of Powell. 

 AUTONUMLGL  \* Arabic  
Moreover, one of the considerations on which the majority conclusion in this regard was founded, was that the person to whom the warrant is presented is not called upon to assist in identifying the material to be seized or to perform any other act (see at [100]).

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that this reasoning is contradicted by the express terms of Section 29(1) and by the express terms of the warrants themselves which authorise the making of enquiries (plainly of the person whose premises are being searched), and require that person’s truthful co-operation, on pain of commission of an offence under Section 29(12) of the NPA Act.
 AUTONUMLGL  \* Arabic  
While it is correct, with respect, that any contest as to what may be seized under a warrant must necessarily be resolved by a Court (see [100]), that is only ultimately so.  Section 29(11) affords the “searched” more immediate, albeit temporary, grounds for relief, and the applicants have difficulty in appreciating how the person searched could ever invoke the claim of privilege envisaged in Section 29(11) if that person had no notion, and no entitlement to be informed, of the purpose or ambit of the search in the first place.  

THE ULTIMATE CONCLUSION IN THE MAJORITY JUDGMENT [99] TO [101] :
 AUTONUMLGL  \* Arabic  
The ultimate conclusion in the majority judgment was that a warrant which authorises the seizure of “anything that has a bearing or might have a bearing on the investigation” (even though the person whose premises are being searched has no comprehension of what is being investigated or searched for) is valid because that is what Section 29 countenances (see [99] and [101]).

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that such a conclusion negates the principles enunciated in Powell and is irreconcilable with the conclusion in Powell.  

CONSTITUTIONAL MATTER RAISED IN THE SCA DECISION :
 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that the following constitutional matter is raised in the majority judgment of the SCA : 

(a) the applicants’ right to privacy – Section 14 of the Constitution;

(b) the applicants’ right to dignity – Section 10 of the Constitution;

(c) the applicants’ right to property - Section 25 of the Constitution;

(d) the first applicant’s right to a fair trial, as an accused person at the time at which the warrants were executed – Section 35 of the Constitution.

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that search and seizure operations are by their very nature, and especially where directed at a person’s home and office, highly invasive of especially the rights to privacy and human dignity (Sections 10 and 14 of the Constitution).  Section 14 of the Constitution provides as follows :


“Everyone has the right to privacy, which 
includes the right not to have –

(a) their person or home searched;

(b) their property searched;

(c) their possessions seized; or

(d) the privacy of their communications infringed.”

 AUTONUMLGL  \* Arabic  
In Mistry v Interim Medical & Dental Council of South Africa & Others 1998 (4) S.A. 1127 (CC) this Court explained the historical setting of constitutional safeguards to the right to privacy (at [25]).  The judgment in Powell proceeded on the strength of Mistry (supra) to conclude that our law has a long history of scrutinising search warrants with rigor and exactitude – sometimes technical rigor and exactitude (Powell at [50]).

 AUTONUMLGL  \* Arabic  
The majority judgment in the SCA calls, in the applicants’ respectful belief, the principles enunciated in Powell into question.  The applicants respectfully believe that the proper interpretation of the search and seizure provisions of Section 29 of the NPA Act directly raises an important constitutional issue.  It follows therefore that the present application raises a constitutional issue.  

THE INTERESTS OF JUSTICE :
 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that this case raises important questions concerning, inter alia :

(a) the requisites for the validity of search warrants issued under Section 29(5) of the NPA Act, which necessarily impact on the constitutional right to privacy;

(b) the requisites for the validity of a search warrant for the purpose of searching the offices of an attorney representing an accused person under investigation in terms of Section 28 of the NPA Act, and seizing material from that attorney’s office;

(c) the interaction between, and the balancing of, conflicting rights and duties of the State (in the form of the NPA) to investigate and prosecute alleged offences and offenders, and the rights of a person affected by such investigations, and an accused person, to the privacy, dignity and preservation of his fair trial rights and, in particular, his right to the protection of materials that may be privileged.

 AUTONUMLGL  \* Arabic  
In addition to the aforegoing, the applicants respectfully believe that the majority judgment raises important questions concerning the principles and conclusion in Powell (supra), and that it leaves the law in a state of uncertainty insofar as the requirements for validity of search warrants are concerned.

 AUTONUMLGL  \* Arabic  
The applicants respectfully believe that it is in the interests of justice that these questions be determined in this Court.

STATEMENT IN TERMS OF RULE 19(3)(d) :
 AUTONUMLGL  \* Arabic  
The applicants have not applied and do not intend to apply for leave or special leave to appeal to any other Court.

WHEREFORE the applicants respectfully request an order in terms of the notice of motion prefixed hereto.
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