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(First Applicant in the Court a quo)
MICHAEL HULLEY
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(Second Applicant in the Court a quo)
___________________________________________________________________

FIRST AND SECOND RESPONDENTS’
 HEADS OF ARGUMENT
___________________________________________________________________
 AUTONUM  \* Arabic  
INTRODUCTION:
The respondents record that they are at somewhat of a disadvantage in that they have been directed to file heads of argument first. It is thus not possible to deal with specific arguments and attacks on the Judgment of Hurt J. The argument will accordingly focus on a broad defence of the Judgment and the result of the Judgment of Hurt J. Counsel apologises for the late filing of these heads which were done in haste because they had been led to believe that the Heads only had to be filed by the end of June. We regret any inconvenience caused. 
 AUTONUM  \* Arabic  
MODE OF REFERENCE:
The first and second respondents shall be referred to also as Zuma and Hulley respectively to distinguish them and this matter from the various other respondents in the various appeals. The appellants shall also be referred to as the NDPP or the NPA (National Prosecuting Authority) for the sake of clarity.
The National Prosecuting Authority Act 32 of 1998 will be referred to as the NPAA. 

The Constitution of the Republic of South Africa of 1996 will be referred to as the Constitution.

The Criminal Procedure Act 51 of 1977 will be referred to as the CPA.

 AUTONUM  \* Arabic  
JUDGMENT OF THE COURT A QUO:
The respondents wholly support the Judgment of Hurt J (save in those respects dealt with below) which failed to uphold additional reasons for the relief granted and submit that it is in accordance with settled jurisprudence and the new constitutional dispensation.

The respondents contend that the result of the judgment is further sound based on the following grounds which individually and/or cumulatively support the relief granted.

3.1
OVERBREADTH:
The warrants are so broadly worded in respect of documents susceptible to search and seizure and the specified offences are described in terms so general that the warrants do not meet the legal standards as laid down in Powell (infra) and other cases.
3.2
PRIVILEGE NOT RESPECTED:
The warrants should have dealt with the issue of privileged documents and privilege especially given the fact that Zuma was an accused person. There was no attempt to do so. This, if not intentional, constituted a reckless disregard of Zuma’s rights.
3.3
ABUSE OF PROCESS:
An accused person is entitled to keep his defence to himself and cannot without his consent be obliged to divulge this to the State before the trial. The warrants were at least partially directed at the discovery and obtainment of details of Zuma’s defence to the corruption charges. This was an unlawful abuse of process. 
3.4
THE AUGUST 2005 EXTENSION A SHAM:
The NPA deliberately extended the ambit of the investigation to include income tax and fraud offences in order to so broaden the scope of documents involved in the investigation, that nothing fell outside it and to give currency to the investigation. This was the unlawful use of a power for a purpose that was not intended. 
3.5
SECTION 29 PROCEEDINGS OF NPAA UNAVAILABLE DIRECTLY AGAINST AN ACCUSED:
The Section 29 powers under the NPAA can only be used directly against a person prior to him becoming an accused. To use these powers thereafter conflicts with constitutional rights of the accused and is not contemplated by the chapter 5 provisions of the NPAA. In this respect we respectfully differ from the conclusion of the Court a quo (see Judgment Vol 7, p522-525).
3.6
FAILURE TO DEMONSTRATE A NEED FOR A SECTION 29 SEARCH 
AND SEIZURE UNDER THE NPAA:
The NDPP is obliged to prove that a search and seizure under Section 29 of the NPAA was necessary. It does not suffice to show search and seizure necessary for the NDPP also has the “ordinary” (CPA) powers at its disposal and was obliged to use the less invasive process to obtain possession of any incriminating documents.

3.7
THE ESCHEWMENT OF LESS INVASIVE MODES:
The NDPP had a number of far less invasive modes of evidence / information gathering at its disposal which were simply ignored so as to obtain an opportunity for a general fishing expedition for information harmful to especially Zuma.

3.8
FAILURE TO EXERCISE A CONTROLLING DISCRETION:

The issuing Judge failed to consider and find that the small likelihood of significant incriminating evidence being seized was disproportionate to imbalance with the major invasion of privacy the general search sought, entailed. This exercise is a necessary constitutional safeguard against abuse of search warrants.
3.9
NON-DISCLOSURE IN EX PARTE APPLICATION:
There were some material facts which the NDPP failed to disclose to the issuing Judge which would have resulted in a refusal of some or part of the warrants or a change in their contents and  hence disclosure of these facts would have resulted in very different warrants being granted, if at all.
3.10
UNREASONABLE EXECUTION OF THE WARRANTS / SECTION 29 (11) OF THE NPAA IGNORED:
The officials of the NDPP behaved unreasonably and unconstitutionally in ignoring claims of privilege and an interim safeguarding of the documents pending a challenge to the raids, and carrying out with all haste an analysis and reading of the documents arrogating to themselves the right to decide whether a document qualifies for privilege or not. There were also no compelling reasons why an interim safekeeping of the documents pending a challenge to the warrants, should not have been implemented. This is dealt with under the privilege issue.
3.11
LACK OF REASONABLE SUSPICION THAT OFFENCES WERE COMMITTED IN CONNECTION WITH CERTAIN PARTIES:
There were no reasonable grounds to suspect that a number of parties other than Shaik and “his” companies had in conjunction with Zuma committed any offence. The warrants served as a fishing expedition into Zuma’s dealings with these other parties.
3.12
LACK OF AUTHORITY:
The authority of the NPA official who extended the investigation and designated the officials to investigate that, was specifically challenged. This challenge was not answered by the NPA. 
 AUTONUM  \* Arabic  
These grounds will be separately presented and analysed hereafter.
 AUTONUM  \* Arabic  
THE POSITION OF THE FIRST RESPONDENT:

We claim no special treatment or privileges for the first respondent for who he is or was in respect of positions held. It is, however, wholly unrealistic and wholly wrong to ignore his position as relevant to the issue and what was necessary or reasonable in the circumstances. Similarly for the second respondent. It is no different in considering the features of the subject whose documents are involved in a search, where the subject is for example a doctor, psychiatrist / psychologist or an attorney/counsel. The likelihood of unnecessarily intruding into affairs (also those of others who coincidentally find themselves in the sphere of search) which by community standards are regarded as highly private, confidential and potentially devastating if generally known, was per se significant. It is against that backdrop, as well as his status as an accused, that the legitimacy of the warrants and their implementation must be adjudicated on. See: Vol 1, p12, para 1; p59, paras 72 & 73 Vol 2). 
Compare:
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA AND OTHERS v SOUTH AFRICAN RUGBY FOOTBALL UNION AND OTHERS 2000 1 SA 1 (CC) at 106E-107H [242-245].

See also: 
at 38B [65] and at 48F-I [94].
 AUTONUM  \* Arabic  
THE PROVISIONS OF CHAPTER 5 OF THE NPAA:
The fair trial rights of an accused include the right to silence and the right against self-incrimination (Section 35(3) (h) and (j)) which are non-derogable rights under Section 37 of the Constitution. Such rights are indeed available from the outset of the process to persons involved in an investigation who are questioned by the police.

Compare:
State v Nkabinde 1998 8 BCLR 996 (N) at 1001.




Constitution – Section 35(1).

This was the common law position as to the privilege against self-incrimination.
 AUTONUM  \* Arabic  
Chapter 5 of the NPAA creates special investigative units and special powers of investigation in respect of specified crimes. Sections 28 and 29 of chapter 5 of the NPAA make severe inroads into the right to silence. A party who is questioned or requested to produce an incriminating document or questioned about a seized document, must supply the information on pain of potentially 15 years imprisonment.

See:
Sections 28(2), 28(6), 28(10) and 29(1), 29(3), 29(12) read with Section 41(2) of the NPAA.
 AUTONUM  \* Arabic  
Sections 28 and 20 of the NPAA effectively abolish the right of silence and the privilege against self-incrimination in that a failure to repeat the enforced answers obtained under Section 28 and Section 29 when testifying is in principle susceptible to prosecution (See Section 28(10) and Section 29(12)). The right to silence in its broad sense is generally a passive right not to answer questions or assist the prosecution in any manner in that no coercion may be brought to bear to induce such speech or assistance. 
See inter alia:
R v Director of Serious Fraud Office, Ex Parte Smith 1993 AC 1 (HL) 30. 

The aforesaid sections offend the sense of fair play referred therein.
 AUTONUM   
In Investigating Directorate: SEO v. Hyundai Motor Distributors 2001 1 S.A. 545 (CC), the applicants had challenged the constitutionality of the provisions of the NPAA authorising the issuing of warrants of search and seizure for the purposes of a preparatory investigation under Section 28 (13) of the NPAA.   The Court a quo had declared the provisions of Section 29 (5), 28 (13) and 28 (14) of the NPAA inconsistent with the Constitution and invalid, to the extent only that they permit the issue of a warrant authorising the search and seizure of property and accordingly the invasion of privacy of persons where there are no reasonable grounds to suspect that a specified offence has been committed.

Investigating Directorate: SEO v. Hyundai Motor Distributors 2001 1 S.A. 545 (CC) at 551 D [3].
 AUTONUM   
In proceedings for the confirmation of the order of invalidity in the Constitutional Court, the Constitutional Court held that in enacting Section 29 (5) the legislature clearly intended to give effect to the Park-Ross v Director for Serious Economic Offences 1995 2 SA 148 (C) judgment and to ensure that the search and seizure of property would be carried out in accordance with the provisions of the Constitution.   The Constitutional Court further held that it was implicit in Section 29 (5) of the NPAA that the Judicial Officer would apply his or her mind to the question whether the suspicion which led to the preparatory investigation, and the need for the search and seizure to be sanctioned, are sufficient to justify the invasion of privacy (under Section 14 of the Constitution) that must necessarily take place.  On the basis of that information, the Judicial Officer must make an independent evaluation and determine whether or not there are reasonable grounds to suspect that an object that might have a bearing on a preparatory investigation is on the targeted premises.

See :
Hyundai (supra) at 562J-563G [37] to [39].
 AUTONUM   
In Hyundai (supra), the Constitutional Court declined to confirm the declaration of invalidity on the basis that Section 29 (5) is capable of an interpretation that is consistent with the Constitution, and permits a Judicial Officer to issue a search warrant in respect of a preparatory investigation only when he or she is satisfied that there exists a reasonable suspicion that an offence which might be a specified offence has been committed.   The Constitutional Court further found that the legislature had expressly sought to draw the attention of officials to the requirements of the Constitution under Section 29 (2) of the NPA Act which obliges officials, in executing a warrant, to do so with strict regard to decency and order, and respect for a person's dignity, freedom, security and personal privacy. Furthermore, the Constitutional Court found, the comments in Park-Ross (supra) had clearly been taken to heart by the legislature and Section 29 (5) had been enacted with those comments in mind.   This reinforced the view that the legislature set out to regulate the search and seizure of property in accordance with the provisions of the Constitution.

Hyundai (supra) at 566I-567A [51]. 

 AUTONUM  \* Arabic  
In short, chapter 5 search and seizure powers depend on strict Judicial controls and limitations to avoid unconstitutional infringements of, inter alia, the right to privacy. In Shaik v Minister of Justice and Constitutional Development 2004 3 SA, 599 (CC) at 608C [15] and 608H-609E [17-19], the Constitutional Court accordingly held that despite the wide words of Section 28 and their ordinary meaning, an accused cannot be questioned in terms thereof.

 AUTONUM   
In Powell N.O. and Others v. Van Der Merwe N.O. and Others 2005 5 S.A. 62 (SCA), the issue was the lawfulness of a search and seizure operation carried out under the provisions of Section 29 of the NPAA.

 AUTONUM   
In Powell's case, the Supreme Court of Appeal laid great emphasis on the principle of legality which underlies the Constitution and which sets limits to all public power and scrutinises its exercise for conformity with those limits.

Powell (supra) at 73 B-C [19].
 AUTONUM  \* Arabic  
THE GROUNDS:
Overbreadth of search warrants:
Search and seizure operations are by nature, and especially where directed at a person’s home and office, highly invasive of especially the rights to privacy and human dignity (Sections 10 and 14 of the Constitution).

Section 14 of the Constitution of the Republic of South Africa, Act No. 108 of 1996 provides as follows :

"Everyone has the right to privacy, which includes the right not to have -

(a)
their person or their home searched ;

(b)
their property searched ;

(c)
their possessions seized ; or

(d)
the privacy of their communications infringed".

 AUTONUM   
In Mistry v. Interim Medical and Dental Council of South Africa and Others 1998 4 S.A. 1127 (CC), Sachs, J. on behalf of the Court explained the historical setting of the current constitutional safeguards to the right to privacy (at [25]) :


"The existence of safeguards to regulate the way in which state officials may enter the private domains of ordinary citizens is one of the features that distinguish a constitutional democracy from a police state.  South African experience has been notoriously mixed in this regard.  On the one hand there has been an admirable history of strong statutory controls over the powers of the police to search and seize.  On the other, when it came to racially discriminatory laws and security legislation, vast and often restricted discretionary powers were conferred on officials and police.   Generations of systematised and egregious violations of personal privacy established norms of disrespect for citizens that seeped generally into the public administration and promoted amongst a great many officials habits and practices inconsistent with the standards of conduct now required by the Bill of Rights.   Section 13 [of the interim Constitution; now Section 14 of the Bill of Rights] accordingly requires us to repudiate past practices that were repugnant to the new constitutional values, while at the same time reaffirming and building on those that were consistent with these values". 
 AUTONUM   
The Supreme Court of Appeal in Powell (supra) held that our law has a long history of scrutinising search warrants with rigour and exactitude - indeed, with sometimes technical rigour and exactitude.

See:
Powell (supra) at 81 F-G [50];


De Wet and Others v. Willers N.O. and Another 1953 4 S.A. 134 (T) at 127 B-C;


Cheadle, Thompson & Haysom v Minister of Law and Order 1986 2 SA 279 (W) at 282-283.
 AUTONUM   
In Powell (supra) the Supreme Court of Appeal traced the history of the line of cases dealing with the setting aside of search warrants for vagueness and overbreadth.

See:
Powell (supra) at 82 E [52] to 85 B [58] and the authorities there cited.
 AUTONUM   
In Powell (supra) at [59], the Supreme Court of Appeal concluded the following :

(a)
Because of the great danger of misuse in the exercise of authority under search warrants, the Courts examine their validity with a jealous regard for the liberty of the subject and his or her rights to privacy and property.

(b)
This applies to both the authority under which a warrant is issued, and the ambit of its terms.

(c)
The terms of a search warrant must be construed with reasonable strictness.  Ordinarily there is no reason why it should be read otherwise than in the terms in which it is expressed.

(d)
A warrant must convey intelligibly to both searcher and searched the ambit of the search it authorises. (This, in particular, with (e) below, appear to have been wholly disregarded herein).
(e)
If a warrant is too general, or if its terms go beyond those the authorising statute permits, the Court will refuse to recognise it as valid, and it will be set aside.
(f)
It is no cure for an overbroad warrant to say that the subject of the search knew or ought to have known what was being looked for:  The warrant must itself specify its object, and must do so intelligibly and narrowly within the bounds of the empowering statute.

Powell (supra) at 85 C-F [59]. (emphasis provided). 
 AUTONUM   
In Powell's case (supra) the Supreme Court of Appeal found that the "warrant was riddled with imprecision and vagueness, and that it had to be set aside on this ground alone".


Powell (supra) at 85 G [60].
 AUTONUM   
We respectfully submit that the search warrants in this case suffer the same imprecision and vagueness.   They are hopelessly overbroad.   The first respondent has dealt with this aspect of the matter in detail in the first respondent’s founding affidavit. See: First Respondent’s founding affidavit, Record Volume 1, pages 58-74, paragraphs 70 – 80.
 AUTONUM  \* Arabic  
We respectfully submit that the conclusion which the Supreme Court of Appeal reached in Powell (supra) is equally applicable in this case:  


"Those carrying out the search were given virtually untrammelled power to carry out ... `a general ransacking' of [the first and second respondents'] premises.  That has not been the law in this country since at least 1891, and it is not the law under our Constitution, which preserved and enhanced what was best in our legal traditions.  The diligent scrutiny of warrants for search and seizure survives as part of the best of that legacy, constitutionally entrenched in our new democracy.  The warrants must be set aside as unlawful".


Powell (supra) at 86 C-D [62].
 AUTONUM  \* Arabic  
The NDPP accepts that the search warrants in this matter were wholly invasive, and that they exposed every facet of Zuma’s life to the NDPP and every document he or his attorneys had or related to him, to inspection and reading. 



See:
Du Plooy, Vol 3, p240, para 21(b).

“In order for a search properly to be conducted it is necessary to search everywhere and everything on the premises in question”.  
See:
Josiah in respect of Zuma’s private home.
“Searches are of necessity invasive. We were obliged to search every room, cupboard and document.”


See:
Josiah, Vol 4, p295, para 17(a).

This is what the warrant meant to the searchers. See Josiah Vol 4, p295, para 17(a) (and see 17(b) – how is it seen that a document or item is not relevant except by reading it completely?)
It is also conceded that that is exactly how the searches were executed save for Hulley’s office.
See also:
Zuma, Vol 1, p76(f); p77(g).



Mxolisi Zuma, Vol 2, p190, para 7; p191, para 10.

The respondents shall refer to the search warrant JZ2, Vol 1, p95-100 as the prototype of the warrants in issue as the NDPP accepts that as a correct copy and that the others were virtually identical (save in regard to Hulley).
 AUTONUM  \* Arabic  
The NDPP’s approach is, with respect, a wrong approach. It ignores the fact that a warrant for properly specified documents could and ought to have been sought, in which case there would be no need to search “everything and everywhere”. Why were Zuma’s tax returns not targeted? If he gave these, why would more be required? (Interestingly para 22 refers, if at all, only obliquely to the actual returns – the returns themselves clearly require no qualification as appears in para 22 of JZ2). (Vol 1, p99, para 22, lines 21 – 23). And why then not simply seek these from SARS given the crime alleged re tax?
 AUTONUM  \* Arabic  
Overstating the range and type of the objects to be searched for also insidiously benefits the State in obtaining the warrant. The wider the range, the better the prospects of the issuing Judge being persuaded that one or more of these objects are likely to be on the premises. Once all (at least financial) documents of Zuma were targetted, the link with the premises was established. Overbreadth is thus not only a substantive issue in respect of execution but also in relation to the actual grant of a warrant. Precision in description may well preclude certain search and seizure operations in toto and be so reflected in the warrant.

 AUTONUM  \* Arabic  
PARAGRAPH 23 OF THE SEARCH WARRANTS:
See Vol 1, p99, para 23, lines 24 – 30. This reads:

“In general any records or financial records of whatever nature, including ledgers, cash books, company registers, share registers, share certificates, bank documents, notes, minutes of meetings, diary entries, records of telephone conversations and any other correspondence, e mails, faxes, documentation, or electronic computer data which have a bearing or might have a bearing on the investigation. Electronic computer data includes computers, laptops, stiffies, hard drives, compact discs, data cartridges, backups, electronic devise and any other form in which electronic information can be stored or saved. Records of telephone conversations include cell phone data stored in any cell phones.”
 AUTONUM  \* Arabic  
This is a catch all phrase appended at the end of the list of objects to be searched for. It is so broad that it covers just about any possible document Zuma (or Hulley given the paucity of information communicated to its reader on the face of the search warrant concerning “the investigation”) may have.

This paragraph is almost a replica of the catch all phrase which evoked severe censure in Powell in paragraph 61:
“7.
Any other document and/or object that has relevance to or may have relevance to the investigation or which is sought to be retained for further investigation or for safekeeping.” (para 46).

The comments in Powell para 61 fit the present warrant snugly. In substance there is no difference between the catch all phrase in Powell and the catch all phrase in paragraph 23 of the warrants in this case (para 2 in Hulley’s warrant – JZ7, Vol 2, p126). All that the catch all phrase does in this case is to list (pointlessly) a wide range of documents stated to be included in the catch all phrase without in any way limiting the purported application – of that phrase. In essence, the catch all phrase without in any way limiting the purported application means this: “In general any records of financial records of whatever nature … which have a bearing or might have a bearing on the investigation”. There is no difference between this and the catch-all phrase in Powell (supra) about which the Supreme Court of Appeal had the following to say in Powell at 86B [61]. 

“The seventh [catch-all phrase] is so unbounded as to resist coherent analysis. Some application of the phrase “the imagination boggles”, which this Court endorsed in the SAP v SAAN case (1966 (2) SA 503 (A)), would seem appropriate. Together with the rest of the annexure this paragraph affords neither the slightest guidance as to what could, and what could not, lawfully be taken.” 
 AUTONUM  \* Arabic  
Powell’s judgment was handed down on 1 April 2004; the NDPP was a party. It is incomprehensible why the format of the warrants herein do not even pay lip service to Powell. This could only have been the result of a deliberate decision to challenge its prescriptions.
 AUTONUM  \* Arabic  
In considering the meaning and overbreadth of the warrants it must be borne in mind that:
(a) The investigative team played an absolutely minimal role in the execution of the warrants – “outside” persons were to execute the warrants.

See:
Downer, Vol 3, p220, para 5(a).
(b) It seems obvious that neither the executing nor the investigative team had a copy of the actual application papers. None was at hand at any of the premises and even the next day Hulley could only be given a cobbled together inaccurate copy of the application papers and warrants. Indeed, Hulley’s request to suspend the search until he could be given a copy of the supporting affidavit and apply to Court was refused.
See:
Vol 3, p220, para 7(a)


Vol 3, p204, para (d)

Vol 3, p205, para 5(a)


Vol 3, p228, para 5(b), (c) and especially

Vol 3, p230, para 6 (c) and (d). (Judgment Vol 7, p540, lines 19 – 23).
(c) The NPA had every opportunity, resource and time to prepare a warrant which would meet the constitutional and other demands as to its validity. 
(d) Zuma was an accused person; he was charged with the mirror image of the Shaik charges which had been investigated for some 4½ years and after a  long trial involving these charges against Shaik.

 AUTONUM  \* Arabic  
In this case what did the warrant convey to the searchers and the searched as to the identity of the documents sought? We have already conveyed what the searchers actually thought (Josiah above).
 AUTONUM  \* Arabic  
THE INVESTIGATION;
The investigation is described as “an investigation into allegations of corruption, fraud, money laundering and/or the commission of tax offences”.
These offences are not circumscribed by any time limits, geographical limits, summary or anything at all. They are wholly open ended. Nor do they mention any person against whom the investigation is directed. We respectfully submit that the warrants’ failure to communicate intelligibly to the searched what was being investigated permeates the warrants and invalidates them on that ground alone. Numerous paragraphs of Annexure A to the warrants is premised on a requirement that documents “have a bearing or may have a bearing” on the investigation. Where neither the searcher nor the searched knows what is being investigated, the warrants are irretrievably broad and bad on that ground alone. This matter is further dealt with below.  

It is not a valid consideration that Zuma knew with what he had been charged. (See Powell (supra) p85E-F [59] and P73I [22]. Moreover, he would have been misled if he relied on that – the Shaik charges covered a certain period. The warrant was intended to cover additional periods (although it did not say so). Moreover, known only to the NPA, the investigation had been extended to include contraventions of the Income Tax Act No. 58 of 1962 and declarations to Parliament.
 AUTONUM  \* Arabic  
There is a multitude of offences under the Income Tax Act which displays a great diversity. Compare for example : Section 75 and those offences with Section 104.
 AUTONUM  \* Arabic  
It is simply meaningless to tell the searcher or the searched the above – how do you establish whether a document has a bearing on the investigation unless the warrant states that it relates to a failure to file returns, underdeclarations, a failure to attend an enquiry, etc.  Similarly with money laundering. Nor did the searcher or the searched know how and why the other entities and  persons fitted into the offences. Indeed, even if Du Plooy’s affidavit on the strength of which the warrants had been raised had been available to searcher or searched (it was not available – see Judgment Vol 7, p540, lines 13 – 23), there was no mention of a multitude of persons and entities referred to in the warrants (see e.g. JZ2, Vol 1, p96, para 2, p97, para 7). 
 AUTONUM  \* Arabic  
The warrants were executed by some 300 persons. What exactly did the warrant in para 22 read with the remainder thereof which details the objects, tell these persons what to search for? What contraventions of the Income Tax Act? There is no way that they could know. All they could then do, was to seize every document which has a monetary implication. Inevitably lack of specification results in general and invasive searches and seizures. All the warrant conveys is search and seize everything. How this complies with Powell is not clear. The result was that 93,000 pages were seized.
 AUTONUM  \* Arabic  
The extension of the investigation to include income tax contraventions of unknown ilk clearly compounded matters : any document with any financial implication (and very few would not have) – a gift to a child would be susceptible to seizure and analysis at leisure. 

 AUTONUM  \* Arabic  
The simply naming of the offence on the face of the warrant does not suffice. Courts in other jurisdictions have thus struck down warrants which simply recite the relevant section number without further elaboration.


Compare:
R v Model Power 1979 21 CR 3d 195 (Ont CA).




Bergeron v Deschamps 1977 33 CCC 2d 461 (SCC).
These warrants did not even do that.

 AUTONUM  \* Arabic  
It is submitted that the most probable inference to be drawn from these aspects is that the search and seizure raids were designed to enable the NDPP to have insight into each and every facet of Zuma’s life and behaviour to establish if there are any aspects which can be used against him.

 AUTONUM  \* Arabic  
The warrants are so structured that while the authorisation may require a low threshold link between the offences listed as being investigated and the objects (“might have a bearing”) to be seized it also allows seizure for further investigation and custody. Moreover the individual paragraphs which as per the annexure indicate what types of document must be seized qualify some by its “might have a bearing” requirement. See eg Vol 1, JZ2, p96 to 99, paras 9, 18, 19, 22 (!), and 23.These are expressly qualified in that documents which “might have a bearing on the investigation” may be seized. The investigation is only described with reference to the offences and any generality / vagueness is simply perpetuated. Zuma clearly would have no knowledge of the 8/8/05 extensions nor would the 300 odd persons carrying out the execution of the warrants.
 AUTONUM  \* Arabic  
The remainder of the paragraphs have no qualification but simply instruct the searcher to search and find and seize documents falling into that category. In short, the decision on “might have a bearing” has already been pronounced in respect of these – compare the same with regard to the computers etc. (Annexure “B” – JZ2, Vol 1, p100). (Otherwise if all categories are qualified by “might have a bearing” to be decided by the executing team, why repeat it in selected instances? – moreover, their discretion to seize or not could never be rationally exercised given the very vague parameters of the warrants). The description cannot in any event leave it to the discretion of the searcher as to what should be seized.

See:
SHUMIATCHER v AG OF SASK BENCE JP AND MATTHEWS 


1960 129 CCC 270 SASK QB



POWELL (SUPRA)
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Of these paragraphs the most objectionable are clearly the following:

PARA 9:
JZ2, Vol 1, p97, paras 9 – 11 - these are specifically dealt with hereafter under another ground – they smack of a poorly disguised effort to establish details of Zuma’s version and his defence and an attempt to gain cross-examining material in that regard (quite apart from the issue of who Zuma’s “colleagues” might be). 

 AUTONUM  \* Arabic  
PARA 22:
JZ2, Vol 1, p99, para 22 – this significantly does not seek the tax returns (copies). It cannot but allow carte blanche to seize on the face of the warrant, each and every document which record monies in or out and every purchase irrespective amount, nature or date given the paucity of information as to the period and the unqualified nature of the “tax offences”. This must be read with para 23, the catch-all phrase already alluded to. 

 AUTONUM  \* Arabic  
PARA 5:

JZ2, Vol 1, p96, para 5 – this authorises the seizure of Zuma’s diaries from 1995 to 2005 and every document which  may assist in locating or tracing his whereabouts, meetings and engagements during this period. Thus if he met and dined with a friend, or had a romantic liaison, documentation evidencing that fact should be seized and scrutinised. This is a breathtaking invasion of privacy and violation of dignity. 

 AUTONUM  \* Arabic  
PARA 8:
JZ2, Vol 1, p97, para 8 – this exposes to search and seizure every document relating to any financial transaction Zuma ever concluded with anyone.
 AUTONUM  \* Arabic  
In respect of Hulley’s office the lack of respect for privilege reflected by the terms of the warrant sought, is absolutely glaring. Even the first paragraph is disconcerting – JZ7 vol 2, p125-26. “Any records of whatever nature received in approximately July 2005 from … any source concerning the affairs of Jacob Zuma” is included. Hulley is Zuma’s defence attorney in respect of offences with which he had been charged on 29 June 2005 (Du Plooy, Supplementary Vol 1, p10, para 20). If the NPA knew of the documents Parsee sent, why not ask for these  properly described? Documents relating to Zuma’s defence are exactly what would be expected to be sent to his attorney in the 6 weeks following the charge. In the aforegoing respect, we respectfully differ from the conclusion of the Court a quo that “some care had been devoted to describing the documents referred to in paragraph 1 of the (Hulley) warrant with a measure of precision” (see Judgment Vol 7, p543, lines 8 – 10).
 AUTONUM  \* Arabic  
45.1
JZ7, Vol 2, para 2, p126 has no time limitation and is as broad as one can get given that no-one had the warrant application papers. 
45.2
Annexure “B” encompasses all the information in Hulley’s office on computer for all time. This also while there is an obligation to pass any information of any other offence on to the SAPS unearthed during an investigation – see : NPAA Section 28(1)(d). 
 AUTONUM  \* Arabic  
It is inherently wrong to entrust in effect vast unlimited powers to ransack and peruse every item in a practising lawyer’s offices and piously proclaim that these were actually on the day used in a proper manner, hence no harm done. Expected honourable behaviour by the executing parties cannot mend the wide terms of a warrant or other authorisation.

It is quite clear that the warrant if literally executed, would close down the business of Hulley & Associates, an entity not in any way implicated in the offences.
 AUTONUM  \* Arabic  
In summary:
The requirement of a warrant serves as a constitutional safeguard to prevent and/or minimise unreasonable invasions of privacy and dignity. It can only serve this purpose if the warrant is not overbroad. If it does not signify with sufficient certainty what is to be searched for, it effectively authorises a general and speculative search. If the information on the warrant does not allege an offence in sufficient terms to reasonably inform the searcher and the searched (for he can legitimately resists any act outside the ambit of the warrant) of the nature of the offence and of the objects (items) of the search so as to avoid a general search for whatever, the defects in the warrants go to its substance. It is “tantamount to authorising a warrantless search of a person’s home.” (R v Dombrowski 1985 18 CCC (3d) 162 Sask CA 175).  There is then in reality, no constitutional safeguard as required – it is in effect the equivalent of the legislation struck down as unconstitutional in PARK-ROSS.
The law requires that warrants must include on their face adequate particularity of certain of its essential ingredients. These include a sufficient description of the offence(s) alleged, a detailed and accurate listing of the items being sought and an adequate description of the place to be searched.

These warrants fail abysmally in almost all respects. 

 AUTONUM  \* Arabic  
On this ground alone the appeal must fail. Compare also the Judgment of the Court a quo- Vol 7, p536, line 18 to p539, line 10.
 AUTONUM  \* Arabic  
NON-RECOGNITION OF POTENTIAL PRIVILEGE:
Privilege is a personal right to refuse to disclose otherwise admissible evidence and, in the case of legal professional privilege, to prevent a legal adviser or an agent of either the client or the legal adviser from doing so.

 AUTONUM   
Legal professional privilege also protects from disclosure communications between a legal adviser and his client which are made in confidence for the purpose of enabling the client to obtain legal advice.  If the advice is required in connection with some contemplated litigation, the privilege will also extend to statements which the client or legal adviser has obtained from third parties for the same purpose.  The privilege exists in order to promote the utmost freedom of disclosure by persons who need to obtain legal advice.  It is a wide concept.
 AUTONUM   
The fact that the privilege extends beyond communications made for the purpose of litigation and to all communications made for the purpose of giving or receiving advice, makes it inappropriate to regard the doctrine as a mere rule of evidence.   It is a fundamental rule of substantive law based upon the view that confidentiality is necessary for proper functioning of the legal system and not merely the proper conduct of particular litigation.  


State v. Safatsa and Others 1988 1  S.A. 868 (A) at 878 et seq;


Mandela v Minister of Prisons 1983 1 SA 938 (A);


Sasol III (Edms) Bpk. v. Minister of Law and Order 1991 3 S.A. 766 (T) at 771-786;


Cheadle Thompson & Haysom v. Minister of Law and Order 1986 2 S.A. 279 (W) at 283 D-H;


Bogoshi v Director, Office for Serious Economic Offences 1993 3 SA 053 (T) at 959H-961G;


Bogoshi v Van Vuuren N.O.; Bogoshi v Director, Office for Serious Economic Offences 1996 1 785 (SCA) at 793D;

Mohamed v. President of the Republic of South Africa 2001 2 S.A. 1145 (C) at 1151G-1152A;


Three Rivers District Council v Government and Company of the Bank of England (5) 2005 4 All ER 948 particularly per Scott LJ at 958(25) and 962j (38), Rodger LJ at 967 e-g (54), Carswell LJ at 990e – 991a (112) (copy attached).
 AUTONUM   
The primary and fundamental nature of privilege has been recognised in many Commonwealth jurisdictions.


Re Director of Investigation and Research and Shell Canada Ltd. (1975) 55 DLR (3d) 713, (1975) 22 CCC (2d) 70 at 722 (the DLR citation);


Re Borden & Elliott and the Queen (1975) 70 DLR (3rd) 579, (1975) 30 CCC (2d) 337 at 583 (the DLR citation);


Solosky v. The Queen (1979) 105 DLR (3d) 745 at 757.

Per Dickson, J. :

"Recent case law has taken the traditional doctrine of privilege and placed it on a new plane.  Privilege is no longer regarded merely as a rule of evidence which acts as a shield to prevent privileged materials from being tendered in evidence in a courtroom.  The Courts, unwilling to so restrict the concept have extended its application well beyond those limits".


Baker v. Campbell (1983) 49 ALR 385, particularly per Dawson, J. at 444 :

"The conflict between the principle that all relevant evidence should be disclosed and the principle that communications between lawyer and client should be confidential has been resolved in favour of the confidentiality of those communications.  It has been determined that in this way the public interest is better served because the operation of the adversary system, upon which we depend for the attainment of justice in our society, would otherwise be impaired: See Waugh v. British Railways Board [1980] AC 521 at 535,536.   Even if it were otherwise possible (and I do not think that it is), it is too late now to suggest that the public interest would have been better served by restricting legal professional privilege to communications relating to actual or even anticipated litigation.   


The privilege extends beyond communications made for the purpose of litigation to all communications made for the purpose of giving or receiving advice and this extension of the principle makes it inappropriate to regard the doctrine as a mere rule of evidence.   It is a doctrine which is based upon the view that confidentiality is necessary for proper functioning of the legal system and not merely the proper conduct of particular litigation.   It is inconsistent with that view to conclude that the compulsory disclosure of communications between legal adviser and client is in the public interest merely because the compulsion is for administrative rather than judicial purposes".


Commissioner of Inland Revenue v. West-Walker 1954 NZLR 191, particularly per North, J. at 219 :

"The Solicitor-General claimed that this rule was only a rule of evidence and, therefore, had no application to enquiries made by executive officers pursuant to statutory authority.   I do not agree.  It finds expression, it is true, in Court proceedings, but it would be wrong, I think, to regard the rule as being of limited application.  It is more than a contractual obligation.  It rests, in my opinion, on the wider ground of public policy and, therefore, applies generally unless the terms of a particular statute either expressly or by necessary implication remove the protection".


Sasol III (supra) at 771-786 (where the above decisions and others were collected and cited with approval);


Three Rivers District Council & Others supra, particularly  per Scott LJ at 958 (25) and 962j (38), Rodger LJ at 967 e-g (54), Carswell LJ at 990e-991a (112) (Copy attached)

 AUTONUM   
In Lavallee, Rackel & Heintz v. Canada (Attorney General): White, Ottenheimer & Baker v. Canada (Attorney General): R v. Fink [2002] 3 S.C.R. 209, 2002 SCC 61 (CanLII), the Supreme Court of Canada dealt with the issue of whether Section 488.1 of the Canadian Criminal Code, which set out a procedure for determining a claim of solicitor/client privilege in relation to documents seized from a law office under a warrant, infringed Section 8 of the Canadian Charter of Rights and Freedoms and, if so, whether the infringement was justified under Section 1 of the Charter.  The procedure attacked was to the effect that the material seized be sealed at the time of the search, that the solicitor make application within strict time lines for a determination that the material is indeed protected by privilege and that, with the permission of the Court, the Crown may be permitted to examine the material in order to assist in a determination on the issue of the existence of privilege.
 AUTONUM   
The Supreme Court of Canada found that Section 488.1 of the Criminal Code more than minimally impaired solicitor/client privilege and amounted to an unreasonable search and seizure contrary to Section 8 of the Charter.  The constitutional failings of the Criminal Code could result from :

(a)
the absence or inaction of the solicitor;
(b)
the naming of clients;
(c)
the fact that notice is not given to the client;

(d)
its strict time limits;

(e)
an absence of discretion on the part of the Judge determining the existence of solicitor/client privilege;  and

(f)
the possibility of the Attorney-General's access prior to that judicial determination.

The Court found that the one principal, fatal feature shared by each of these failings is the potential breach of solicitor/client privilege without the client's knowledge, let alone consent.   The fact that competent Counsel will attempt to ascertain the whereabouts of their clients and will likely assert blanket privilege at the outset does not obviate the State's duty to ensure sufficient protection of the rights of the privilege holder.   Section 488.1 provides that reasonable opportunity to ensure that the privileged information remains so must be given to the privilege keeper, but not to the privilege holder.  It cannot be assumed that the lawyer is the alter ego of the client. (Compare : Judgment, Vol 7, p544, line 8 to p545, line 6).
 AUTONUM   
A further factor weighed by the Supreme Court of Canada in Lavallee (supra) was the absence of judicial discretion in the determination of the validity of an asserted claim of privilege.   The Criminal Code conferred an entitlement on the Crown to access the seized documents if an application were not made, or not proceeded with, within the time limits imposed by the Code.  This mandatory disclosure of potentially privileged information, in a case where the Court has been alerted to the possibility of privilege by the fact that the documents were sealed at the point of search, could not be said to impair the privilege minimally.  Reasonableness dictated that Courts must retain a discretion to decide whether materials seized in a lawyer's office should remain inaccessible to the State as privileged information if and when, in the circumstances, it is in the interests of justice to do so.

 AUTONUM   
Moreover, the provisions of the Criminal Code permitting the Attorney General to inspect the seized documents where the application Judge was of the opinion that it would materially assist him or her in deciding whether the document is privileged, was also an unjustifiable impairment of the privilege.  Granting the Crown access to confidential solicitor/client communications would diminish the public's faith in the administration of justice and create a potential for abuse.  This provision is unduly intrusive upon the privilege and of limited usefulness in determining its existence.

 AUTONUM   
In Lavallee (supra) the Supreme Court of Canada further held that the impugned section of the Criminal Code could not be infused with reasonableness, in a constitutional sense, on the basis of an assumption that the prosecution would behave honourably.  Nor could it be saved by the provisions of Section 1 of the Charter: While effective police investigations are a pressing and substantive concern, the impugned provisions of the Criminal Code do not establish proportional means to achieve that objective.  It was held, as a result, that the impugned provisions of Section 488.1 of the Criminal Code should be struck down and that the process for seizing documents in the possession of a lawyer is a delicate matter which presents procedural options best left to Parliament.

 AUTONUM   
In Lavallee (supra) the Supreme Court of Canada laid down the following guidelines reflecting present day constitutional imperatives for the protection of solicitor/client privilege and applicable to law office searches until new legislation was in place :

(a)
A search warrant should not issue for documents known to be protected by solicitor/client privilege.  

(b)
As well, search warrants should not issue if other reasonable alternatives to the law office search exist.

(c)
The issuing justice must be rigorously demanding with respect to solicitor/client privilege.

(d)
Unless otherwise authorised by the warrant, all documents in a lawyer's possession must be sealed before being examined or seized.

(e)
Every effort must be made to contact the lawyer and the client when a search warrant is executed and, where the lawyer or the client cannot be contacted, a representative of the Bar should oversee the sealing and seizure of documents.

(f)
The Investigating Officer executing the warrant should report the efforts made to contact all potential privilege holders to the Justice of the Peace.  These privilege holders should then be given a reasonable opportunity to assert a claim of privilege and, if that claim is contested, to have the issue judicially decided.

(g)
If notification of potential privilege holders is not possible, the lawyer who had custody of the documents seized, or another lawyer appointed either by the Law Society or by the Court, should examine the documents to determine whether a claim of privilege should be asserted, and should be given a reasonable opportunity to do so.

(h)
The Attorney General may make submissions on the issue of privilege but should not be permitted to inspect the documents beforehand, and the prosecuting authority can only inspect the documents if and when it is determined by a Judge that the documents are not privileged.

(i)
Where sealed documents are found not to be privileged, they may be used in the normal course of the investigation.
(j)
Where documents are found to be privileged, they are to be returned immediately to the holder of the privilege, or to a person designated by the Court.

A copy of the Lavallee case is attached to these Heads of Argument for the 

convenience of this Court.
 AUTONUM   
It is well recognised by South African Courts that privileged documents may not be seized under a search warrant, and an intention of the legislature to do away with the privilege can only be inferred if there is a very clear indication that that was intended.


State v. Safatsa (supra) at 257;


Sasol III (supra) at 782-785 (departing from Andresen v. Minister of Justice 1954 (2) S.A. 473 (W)) and echoing the criticism of Andresen in Cheadle, Thompson & Haysom (supra) at 283 D-G;


Bogoshi (in the Court a quo) at 960F-961E;


Bogoshi (on appeal to the Supreme Court of Appeal) at 793 D-F.
 AUTONUM   
APPLICATION OF THE PRINCIPLES PERTAINING TO PRIVILEGE TO THIS CASE:
We respectfully submit that there was an abject failure on the part of the State to observe attorney/client privilege.  We respectfully submit that this impacts on the State's case in at least five ways :

(a) Non-disclosure at the stage at which the search warrants were sought.
(b) The failure to include a reference to Section 29(11) or an explanation of its terms in the warrants.

(c) The failure to include any safeguards into the search warrants.
(d) The failure to advise either the first or the second applicant, or any other person whose premises were searched, of their right to claim privilege, or the consequences of such a claim under Section 29 (11) of the NPA Act.
(e) The State's failure to comply with the provisions of Section 29 (11) once privilege was claimed or otherwise act reasonably when the respondents indicated that they wished to challenge the process of search and seizure.
 AUTONUM  \* Arabic  
FAILURE TO DISCLOSE :

The State approached Ngoepe, J.P. in Chambers ex parte.  It is trite that where an Order is sought ex parte the utmost good faith must be observed.  All material facts must be disclosed which might influence a Court in coming to its decision, and withholding or suppression of material facts, by itself, entitles a Court to set aside an order, even if the non-disclosure or suppression was not wilful or mala fide.  As the Supreme Court of Appeal put it in Powell (supra),  Du Plooy was under a duty to be ultra-scrupulous in disclosing any material facts that might influence the Court in coming to its decision (this especially so as the Court is entitled to qualify the terms of the warrant to give effect to competing interests). 

Schlesinger v. Schlesinger 1979 4 S.A. 342 (W) at 348E-349B.

National Director of Public Prosecutions v. Basson 2002 1 S.A. 419 (SCA) at 428 I [21].

Powell (supra) at 79 D-E [42].
 AUTONUM   
(a) 
The warrant request application was drafted with care by a lawyer (McCarthy, Vol 4, p322, para (g), lines 10 – 20).
(b) 
The whole operation was carefully planned and executed by some hundreds of personnel (Du Plooy, Vol 3, p258, para 56).

(c) 
The issue of privilege attaching to some of the documents on the various premises loomed large in the minds of the prosecution:



(i)
it is clear from their statements – indeed it is expressly 


admitted (Du Plooy, Vol 3, p233, para 10(b); Muller, Vol 5, 

p385, para 5).

(ii)
it is obvious from the factual situation - Zuma was charged some 2 months earlier; documents were sent to his attorney as part of his trial preparation; Zuma was always likely to be apprehensive of being charged following the Shabir Shaik judgment; Zuma and his team were always likely to comment on aspects of the Shaik trial (Compare, eg. Steynberg, Vol 5, p419, para 14(c) and p420, para 15(b)).

(iii) they sent advocates along to the raids to specifically cater for any privilege issues. See: Muller, Vol 5, p385, para 5.
(d) Not a word was breathed or hinted about privilege in:


(i)
any of the affidavits in support of the request;



(ii)
in the wording of the warrant;

(iii) to the judge entertaining the request (if so Adv. Baloyi would have said so in his affidavit, Vol 3, p201).
(e) The raids were planned to be carried out at dawn, by a large armed contingent of person with warrants which on the face of these allowed them to search everywhere for everything, and involving Zuma’s two attorneys as well.

 AUTONUM  \* Arabic  
The very wording of the warrant (Vol 2, p125) suggests that the NDPP was aware that  Hulley had only recently become involved as Zuma’s representative in respect of the charges against him (see p126, para 1 any communications re Zuma in approximately July 2005). Moreover, this could very readily be investigated given the resources mustered. Compare Powell para 75 – absence of knowledge due to insufficient investigation where there is no pressing urgency does not excuse. (This is from the minority judgment but the principle did not seem to be in dispute).
 AUTONUM   
We respectfully submit that it is plain that the State must have foreseen, and did in fact foresee, that there was a grave risk, if not a substantial certainty, that privileged documents would be seen, examined or seized during the course of the search and seizure operations, and in particular that claims to privilege might be made. Indeed some of the paragraphs (9 – 11) were specifically aimed at material which were on the face of it, related to the accused’s defence and response to the State case. Compare : Muller's affidavit, Vol 5, p385, para 5 (b).
 AUTONUM  \* Arabic  
We respectfully submit that the State was under a duty to disclose to Ngoepe, J.P. at the time at which the warrants were sought that, as the first applicant had already been charged, it was highly likely, if not substantially certain, that preparations for his defence would already have begun and that at the very least privileged documents could be at risk of examination and seizure during the course of the search and seizure operations at the wide range of premises affected by the search warrants.   This fact pertained not only to the second applicant, but also to the first applicant as the person in whom the privilege vested.  No such disclosure was made.  We submit this is fatal to the State's case. It is simply not good enough, given the ex parte nature of the proceedings and the NPA’s obligation to act in accordance with the values of the Constitution, to say this particular ball was in the Judge’s Court and he should have appreciated the problems as to privilege (See Answering Affidavits, Du Plooy, Vol 3, p253, para 48(a)).
 AUTONUM  \* Arabic  
FAILURE TO INCLUDE SECTION 29(11) IN TERMS:
There was every reason to foresee, given the extent and timing of the raids, that the persons confronted at dawn at the various places would not know about the provisions of Section 29(11). 

 AUTONUM  \* Arabic  
We have set out hereafter those facts which particularly marked these warrants as ones required to convey advice as to the Section 29(11) rights of the persons affected by the search and seizure operations. It is submitted that the same reasoning which calls for various warnings and advices to the accused as, for example, to his right to silence and right to seek a discharge (unrepresented or not), a fortiori applies when a search and seizure operation without any warning is directed against an accused at a time and occasion inopportune to obtain advice.
 AUTONUM   
FAILURE TO INCORPORATE SAFEGUARDS:
There were no safeguards incorporated in any of the warrants against the examination or seizure of privileged material.  We respectfully submit that this flows directly from the State's failure to disclose the real likelihood of the presence of privileged material at the premises searched.   We respectfully submit that there is ample authority and precedent for the incorporation of safeguards in search and seizure orders and that these should have been included. This is especially so when one is dealing with one man firms where the principal’s presence is by no means guaranteed. The merely co-incidental fact that Attorney Hulley happened to arrive at his office at about 07h30 on the day of execution cannot clothe the warrant with validity (Compare Judgment, Vol 7, p544, line 8 to p545, line 6).
 AUTONUM   
The well known Anton Piller procedure, to which the application for the search warrants was specifically likened by the Court in Park-Ross (supra) at 173 A-B, entails the exercise of a discretion by a Court whether the terms of the order sought are no more onerous than is necessary to protect the interests of the person applying for the order, and an overbroad order need not be wilful or mala fide to result in the discharge of a rule nisi.
Compare : 
Shoba v. Officer Commanding, Temporary Police Camp, Wagendrift Dam 1995 4 S.A. 1 (A) at 16 B-C;


Dabelstein v. Hildebrandt 1996 3 S.A. 42 (C) at 66 C-E;


Enterprise Connection Cape (Pty) Ltd. v. Clarotech Consultants [2001] 3 All S.A. 194 (C).
See: 
also Mohamed v. President of the Republic of South Africa 2001 2 S.A. 1145 (C) at 1151G-1152A.
 AUTONUM   
In Lavallee (supra) the Supreme Court of Canada drew attention to a comprehensive list of safeguards applicable to a search and seizure operation at an attorney's premises (see supra). (The legislation itself required communication of the rights concerning privilege.) We respectfully submit that similar safeguards should have been incorporated in the search and seizure warrants in this case. The inclusion of none, is simply inexcusable.
 AUTONUM   
THE STATE'S FAILURE TO WARN THE APPLICANTS OR OTHERS ON THE PREMISES OF THEIR RIGHTS :
We respectfully submit that it is plain that the State was aware of the provisions of Section 29 (11) of the Act and of the possibility that claims for privilege would be raised.  It follows that they must have been aware of the applicants' rights to claim privilege.  Indeed, Muller was specifically tasked to deal with any such claims. (Muller, Vol 5, p385, para 5(b)).
 AUTONUM   
Yet it is abundantly clear from the papers that the State elected to remain mum on the matter.   They took the stance to such extremes that they even purported to contend, in the face of a direct request, on their own version, that the documents be sealed and lodged with the Registrar, that such a request was invalid because it was not preceded or accompanied by the magic word "privilege”.  To make matters worse, even if the magic word has been uttered, it is apparent such a claim would have been resisted. (Muller, Vol 5, p385, para 5(a); Steynberg, Vol 5, at p409 to p412, , particularly at p411, paras (f) and (j).

See:
Baloyi,  Vol 3, p204, para (e).


Downer, Vol 3



Van Loggerenberg, Vol 5, p437, para 9, p220 – 222



Josiah, Vol 4, p293, para 12(a)



Judgment, Vol 7, p544, lines 4 – 8.
 AUTONUM   
THE FACTS OF THE SEARCH AND SEIZURES
At dawn some 200-300 persons armed (the most) and dressed in black simultaneously raided some 22 premises including residential premises of Zuma or linked to him by being occupied by his children, and the offices of his two attorneys.  
See for eg. 
Hynd, Vol 4, p278 (Killarney Wilds particularly at p280, para 3(a)(b) and p282, para 5.

Bok, Vol 3, p210, para 7(b) and (c).


Josiah, Vol 4 (ForestTown), p287, para 5(b); p289 to 291, para 9.
 AUTONUM   
This clearly had the effect of excluding any calm measured response especially from Zuma himself with the plethora of reports from his other homes and family, his attorneys engaged elsewhere and having their own interests threatened.  It was a situation created by the respondents which called for the most careful observance and respect for constitutional rights of privacy, access to court and fair trial rights.  

 AUTONUM   
THE APPELLANTS’ ATTITUDE TO THESE ASPECTS:
The NPA’s reaction to the issue of privilege and the provisions of section 29(11) was callous, cynical and cavalier in the extreme:

(a)
No reason has been proffered why the provisions of section 
29(11) were not included and explained in the warrants;

(b)
No reason has been proffered why the provisions of section 29(11) 
were not explained at the outset of the search;

(c)
No reason has been proffered as to why Zuma was not afforded an opportunity to consider his position in respect of the various premises and documents as to privilege.  
(d)
The only response was “we don’t have to” for there is no specific statutory section or case that says that.  Indeed despite the protestation of special care regarding Hulley’s office, the most invasive authorisation was obtained for it.  

(e)
Such response is simply improper.  It is difficult in a case such as the present to imagine why the same considerations which created the duty to advise of the right of silence, to indicate the reasons for an arrest and similar obligations in the criminal process do not call for such information to be given especially since the harm is mostly irreparable.  
(f)
The NPA’s attitude further seems to be : even if it is clear that the person would claim privilege if he knows of section 29(11), let him stew in his ignorance - meanwhile we read the documents.  Secondly, the person must claim the privilege in exactly the right terms and terminology or we ignore it. 



See: 
Muller, Vol 5, p385, para 5.
Steynberg, Vol 5, p409 to p412, para 7 particularly at p411, paras (f) and (j), and p414 – 416 (para 11).

Van Loggerenberg, Vol 5, p437, para 9.

Josiah, Vol 4, p293, para 12(a).



Contra:
Nemaorani, Vol 5, p399, line 17 to p400, line 10 

(ForestTown – invalidity conceded).

(g)
Even when Hulley claimed privilege (on 19 August 2005) and asked in effect for the implementation of section 29(11), the NPA took the view that:



(i)
such a claim has no merit once they have already seized the documents (this makes it vital for an informed decision by the holder or keeper of the privilege at the outset);

(ii) they can arrogate to themselves the right to read all the documents and decide if they are privileged (if it is they will try and develop amnesia).  
See: 
Steynberg, Vol 5, p412(k) and 8(c) and 
p413(d) and pages 414 – 416, para 11.


Downer, Vol 3, p220 – 222, paras 7 and 8.


Van Loggerenberg, Vol 5, p437, para 9.


Muller, Vol 5, p385, para 5.


This is wholly in conflict with the rationale of 
section 29(11).  It is an interim measure designed 
to preserve the interests of both parties for an 
interim period when conflicting claims are raised.  

(h)
It is further clear that the NPA were very interested in obtaining details of the defences of Zuma (Compare eg. McCarthy, Vol 4, p332, para 34(g), lines 4 – 9).  It was thus not to enable them to charge and prosecute him - but to give them early discovery as to the details of the defences to be raised.  Privilege clearly covers the general preparation of the case, notes of witnesses, cross examination and the like (see infra). Any warning may well have frustrated the object of JZ2, Vol 1, p97, paras 9 – 11.
(i)
The NPA’s attitude was that they should search everywhere and that they were entitled to read every document on the premises. 



See: 
Du Plooy, Vol 3, p240, para 21(b).



Josiah, Vol 4, p295, paras 17(a) and (b).

 AUTONUM   
There can be no doubt that the prosecution is obliged in appropriate circumstances to draw the attention of the holder of the document to the existence of this right and particularly the provisions of section 29(11).  In such circumstances the provisions of section 29(11) should be spelt out in the warrant and if needs be specifically brought to the attention of the holder of any potential claim to privilege and that he be given an opportunity to take advice and exercise an informed choice.  The executors of the warrant should be very astute in recognising claims of privilege and readily resort to the mechanism of section 29(11).  (Indeed, Nemaorani, in stark contrast to the other searchers, claims this is what he did at ForestTown, Vol 5, p399, para (f) to p400, para (h)). If they have a proper case, it can never frustrate their rights to see and use the documents, it can simply delay it for a short period.
 AUTONUM   
There can be no doubt that these were appropriate circumstances:

(a)
Zuma was an accused for some months.

(b)
Zuma had engaged legal representatives to act for him.

(c)
Zuma had obviously considered evidence and developments in the Shaik trial which was a mirror of what he was facing.

(d)
The NPAA contains very invasive powers, the right to silence as to documents is taken away.  This would allow Zuma’s attorneys and witnesses to be questioned on privileged documents.  
(e)
The prosecution expected that privileged documents were likely to be encountered; advocates were at the premises to deal with such claims and this was also foreseen when the warrants were applied for. (Muller, Vol 5, p385, para 5; Du Plooy, Vol 3, p233, para 10(b) and Vol 3, p253, para 48(a).
(f)
The raids were carried out at dawn, embroiled the very legal advisors of Zuma personally and by their nature, would leave Zuma somewhat disorientated and distracted.  Legal advice at 6:30am is not readily obtainable from counsel.  

(g)
The prosecution had apparently in anticipation of a claim for privilege arranged with the Registrar of the court to seal and hold the papers seized (see Mohamed judgment).
 AUTONUM   
It is submitted that the respondents’ conduct seemed aimed at a deliberate attempt to circumvent any claim of privilege :

(a) There is no explanation why not a word was ever said in the entire process of the provisions of s29(11) - the prosecution cannot hide behind the judge, as they apparently seek to do (Du Plooy, Vol 3, p233, para 10(b)).
(b) The warrant for Hulley’s office contains the widest and most unqualified authorization to look for every kind of document (see JZ2, Vol 1, page 99, para 23).
(c) Some of the paragraphs describing the documents to be seized seem to have privileged documents in mind – see JZ2,  p97, paras 9 – 11 – the prosecution had assumed that preparations for the defence had started. (See: Steynberg, Vol 5, p420, para 15(b)).
(d) It is clear that the prosecution was intent on getting details of Zuma’s possible defences to the charges – in itself we submit is improper.

McCarthy, Vol 4, p332, para 34 lines 4 – 9; p338, para (d), lines 11 – 14. See also generally Du Plooy, Vol 8, p580.
(e) The prosecution’s obtuseness as to any basis for the request when Hulley asked for interim safekeeping of the documents and its refusal to heed his written request for compliance with s29(11).  S29(11) was simply ignored and this was deliberately done.
See:
Downer, Vol 3, p220 – p222.


Steynberg, Vol 5, p409 0 416.
(f) The readiness with which the prosecution immediately started reaching the documents and pronounced on their privileged nature - which s29(11) clearly sought to avoid.
See: 
Steynberg, Vol 5, p409 0 416.
 AUTONUM   
There was a very deliberate – “get the documents at all costs” attitude. This was further exemplified by the size of the operation and the with respect, very transparent stratagem of extending the investigation to fraud and tax evasion Vol 4, p336, para (d) – no complaints).This was a clear ruse to minimize the fact that Zuma had already been charged.

 AUTONUM  \* Arabic  
 We respectfully submit that such an approach constitutes a cynical infringement of the respondent' rights.  We respectfully submit that on the basis of the State's conduct in executing the warrants and failing to advise the applicants of their rights, the warrants fall to be set aside on that ground alone.  The Supreme Court of Appeal has not hesitated to set aside an entire warrant on the basis that it was unlawfully executed in contravention of the rights of the persons whose premises were searched.

See:
Pretoria Portland Cement Company Ltd. v. Competition Commission 2003 (2) S.A. 385 (SCA).
 AUTONUM   
STATE'S NEGATION OF SECTION 29 (11) OF THE NPA ACT:
We respectfully submit that Section 29 (11) of the NPA Act is inconsistent with any notion that the legislature envisaged that an accused person's right to claim privilege might be overridden by the terms of a search and seizure warrant issued under Section 29 of the NPA Act.   

 AUTONUM   
NPA Act, Section 29 (11):
We respectfully submit that the provisions of Section 29 (11) are unequivocal.  We respectfully submit that upon the mere claim of privilege, the person executing the warrant is under a duty, if he or she is of the opinion that the item contains information which is relevant to the investigation and that such information is necessary for the investigation, to request the Registrar of the High Court which has jurisdiction or his or her delegate to seize and remove that item for safe custody until a Court of law has made a ruling on the question whether the information concerned is privileged or not. In short, he can either accede to the claim or persist in his claim to see it on which a Judge will then adjudicate. 
 AUTONUM   
On the respondents' own version, the respondents squarely negated the provisions of Section 29 (11).

 AUTONUM   
We respectfully submit that it must have been plain to the NPA, when it was first raised by the second respondent on 18 August 2005, that the request to seal the documents and lodge them with the Registrar could be nothing other than a claim for privilege entailing that consequence.  In the face of the second respondent's request, and therefore the claim of privilege, the NPA blithely proceeded to seize the documents (see Steynberg, Vol 5, p413, para 8(d). And even it if was not technically a claim under Section 29(11), it was a most reasonable request. It could not have harmed anyone; it could only prevent an  unlawful advantage being gained.
 AUTONUM   
To make matters worse, even when, on the respondents' own version, a claim of privilege was expressly raised in "AS.2" (Vol 5, p427) to Steynberg's answering affidavit, on 19 August 2005, the respondents remained in contravention of Section 29 (11).  Instead, the respondents purported to arrogate themselves the right and power to query that claim, adjudicate thereon and pronounce judgment to the effect that the documents were not privileged.  (See : Steynberg, Vol 5, p415, line 1 – p416, line 9). The respondents negated the provisions of Section 29 (11) of the NPA Act as effectively as if it had never been enacted.   The claim has been negated and the damage has been done irretrievably.   We quote Southey, J. in Re Borden & Elliott and the Queen (supra) at 585-586 :

"If the privilege could not be invoked to prevent the seizure and examination of documents under a search warrant, the Crown would be free in any case to seize and examine the files and brief of defence Counsel in a criminal prosecution.  It would be small comfort indeed to the accused and to his Counsel to discover that his only protection in such a case was to prevent the introduction into evidence of the documents that had been seized and examined.  Such a result, in my view, would be absurd".

 AUTONUM  \* Arabic  
The submission that Hulley’s claim was out of time – the search and seizure was over and Section 29(11) only operates during it, is cynical in the extreme. If the prosecution swoops in and out to seize a specific memorandum from Counsel in the absence of the one man attorney, Section 29(11) is rendered irrelevant (the more reason to include Section 29(11) and alert those subjected to the search). Compare by parity of reasoning the extended meaning of seizure to include subsequent detention in Section 20 of the CPA in NTOYAKHE v MINISTER OF SAFETY AND SECURITY & OTHER 1999 2 SACR 349 (E).
 AUTONUM  \* Arabic  
We respectfully submit that the conduct of the State, in contravening the provisions of Section 29 (11), and for the reasons set out in detail in the second respondent's replying affidavit (see Vol 6, p490,  para 7 – 496, para 10), justify the relief obtained by the respondents in this case.

 AUTONUM  \* Arabic  
ABUSE OF PROCESS:
THE TAX / FRAUD EXTENSION:
The NDPP required a warrant in terms of Section 29(4) and 29(5) in order to conduct the search and seizure operations it had in mind – clearly it could not act without a warrant for the requisites [see : Section 29(10)] therefor were simply not present.

 AUTONUM  \* Arabic  
The NDPP thus had to prove the requirements of Section 29(5) read with Section 29(1). There were obvious difficulties in respect of the Shaik mirror image charges – the State clearly had all the relevant material for it used these in Shaik. It had the documents recording the payments to Zuma. Moreover, it had already charged Zuma with these offences. It may well have proven difficult to convince the Court that the search and seizure operations were necessary for purposes of investigation which were already 4½ years old and where the State has had a successful trial run against Shaik and had formally charged the accused, especially given the accused’s status as such and the restricted interpretation adopted by the SCA in Powell. Moreover, it could have greatly restricted access to all the financial documents of Zuma which was what the NPA sought. 
 AUTONUM  \* Arabic  
The NDPP sought to overcome these difficulties by giving current and wider parameters to the investigation by an extension of the “existing investigation”. The chronology makes compelling reading:
-

An investigation over years, from 2001 at least, not covering the tax and fraud issues at all, the decision not to prosecute Zuma, the decision to prosecute Shaik and his trial

-
Judgment in Shaik – conviction on 05 June 2005
-
Zuma dismissed as Deputy President shortly after this
-
20/06/2005 – NDPP decides to prosecute Zuma on the mirror charge
-
29/06/2005 – Zuma charged in Court
-

08/08/2005 – Investigation extended to fraud and income tax offences (the sham)

-

11/08/2005 – Du Plooy deposes to application for warrants relying on the extensions
-
12/08/2005 – Judge grants warrants (almost all)
-
18/08/2005 – Warrants are simultaneously executed at dawn.

 AUTONUM  \* Arabic  
The 08 August 2006 extension is dealt with by Du Plooy in the warrant application Supplementary Vol 1, p5, para 8 to p33, para 37(2)(d). The gist is this – the monies paid to Zuma by Shaik were bribes, hence income. It is suspected that he did not declare this as bribe income to SARS and Parliament hence he committed fraud/contraventions of the Income Tax Act and Parliamentary requirements of declarations of all income.
 AUTONUM  \* Arabic  
The respondents have very clearly labelled this extension a sham and the NDPP’s response has not been convincing.
Respondents
: 
Zuma, Vol 1, p50 - 52, paras 56 – 61.

NDPP
:
McCarthy, Vol 4, p334 – 337. (concedes the unusual 


features but says it is an unusual case)
Respondents
:
Zuma,  Vol 6, p457 (f),  p477.

 AUTONUM  \* Arabic  
(a) It is pointed out that the tax extension Vol 4, p358 (LM9) itself refers to the earlier extension by McCarthy on 15 October 2002 – there was no such extension; the documents indicate 22 October 2002 as the date : see Vol 4, p352-3.
(b) Why it was desirable in the public interest or the interests of justice to extend the investigation to fraud and tax offences some 4½ years after the investigation started is never spelt out. It must have been obvious from the outset that these alleged bribes were not declared as income. 
 AUTONUM  \* Arabic  
The irrationality of the extension is simply breathtaking. The alleged crime investigated is this : Zuma took bribes from Shaik during various tax years. If Zuma did not declare these as income, he defrauded the Fiscus / contravened the Income Tax Act. Hence the NPA wants to investigate every single financial deal of his in order to establish this. The same reasoning applies to his declarations to Parliament as to his income. The NPA thus “legitimately” seeks to search all his offices, and seize all his financial documents including his income tax returns and his declarations of income and financial affairs to Parliament. 
The artificial nature hereof is obvious:

What were the prospects that Zuma would, if the monies received were bribes, have declared them as income? Why and how would a corrupt politician (for that is the assumption) do so? A sense of honour to the Fiscus? And how would he still be in Parliament? The prospects must be zero. A non-declaration cannot advance the State’s case – it is consistent with innocence as to receiving bribes and the NPA, having charged Zuma, was not looking for evidence of innocence. 

 AUTONUM  \* Arabic  
The crime of non-declaration of income in any event is wholly dependent on proof that bribes were paid to Zuma by Shaik. If that were proved, the underdeclaration of income is simultaneously established. If the Commissioner wished to prosecute for that, he would have all the material at  hand.  The Income Tax Act clearly recognises that tax offences are to be dealt with by the Commissioner (see Section 4, 4 1A-E of Act 58 of 1962 read also with Section 28(1)(d) of the NPAA.  What is the NPA’s burning desire to convict Zuma for more than corruption?).
 AUTONUM  \* Arabic  
There are no instances we know of that underdeclarations of income were prosecuted other than at the instance of the Commissioner. There are no instances we know of wherein robbers, thieves, black-mailers and bribees were charged with these charges and simultaneously with the non-declaration of this income to the SARS. There was no complaint from the Commissioner or his officer, this is conceded. (McCarthy, Vol 4, p336, para (d)).  The office of the Commissioner itself controls prosecutions under the Income Tax legislation.
 AUTONUM  \* Arabic  
Moreover, the NPA had sought and obtained asset confiscation orders against Shaik; clearly the same was in store for Zuma. In terms of the Prevention of Organised Crime Act 1998, Zuma’s tax returns were readily obtainable (See: Section 71  and Section 73 of Act 121 of 1998). Why did the NDPP not simply ask Zuma if he had included the Shaik payments as income on his tax returns? They had previously asked him questions and he had answered these – see Du Plooy, Supplementary Vol 1, p26 - 27.
 AUTONUM  \* Arabic  
The extension of the investigation was a pure stratagem to bolster the warrant application and extend the scope of the warrants. It was an abuse of the powers of the NPA to achieve a purpose for which these were not intended. A warrant was sought and obtained that allowed every facet of Zuma’s life and in particular his financial affairs to be placed under a magnifying glass in order to find anything which would harm him. The Court in Powell [24]- [28] commented on the certainty and limitation the definition of “specified offence” brought to chapter 5 powers. If delegated officials can amplify the investigation at will, by speciously including offences, there is no certainty and no limitation in practice. 
  AUTONUM  \* Arabic  
The extension would further serve to meet the jurisdictional requirements of Section 29 – necessary (the need for) for purposes of the investigation. Otherwise the ready question from the Judge approached would have been, given the mirror image of the Shaik/Zuma charges as bribor and bribee and your successful prosecution, why are all these raids necessary especially since you have already charged him?
 AUTONUM  \* Arabic  
This with respect taints the warrant application as a whole. The application in part at least, rested on an abuse of statutory powers and a sham deliberately put up to create a sheen of compliance with the jurisdictional requirements for obtaining a warrant in the terms sought and granted. 

 AUTONUM  \* Arabic  
It is trite law that statutory powers given for one purpose, should not be utilised for another purpose. The extension of the investigation was not for the statutory reasons listed in Section 28.

 AUTONUM  \* Arabic  
It is long established that when a public body is given a power for a particular purpose, that power cannot be used for obtaining any other object.   In particular, powers given to a public body for one purpose cannot be used for ulterior purposes which were not contemplated at the time when the powers were conferred.   There is no room for a distinction between a public body and a public official.   They are in the same position.   To pretend to use a power for the purpose for which alone it was given, yet in fact to use it for another, is an abuse of that power and amounts to mala fides, regardless of whether any moral obliquity can be attached to the person so exercising it.

See:
Fernwood Estates v. Cape Town Municipal Council 1933 CPD 399.

Orangezicht Estates Ltd. v. Cape Town City Council 23 SC 297 at 308, per De Villiers, C.J.

Habib v. Pietersburg Municipality 1905 TS 63, per Innes, C.J.

Van Eck N.O. and Van Rensburg N.O. v. Etna Stores 1947 (2) S.A. 984 (A) at 996-999.

Sinovich v. Hercules Municipal Council 1946 AD 783 at 792.

Sehume v. Atteridgeville City Council and Another 1992 (1) S.A. 41 (A) at 57I-58A.

Mathebe v. Government of the Republic of South Africa 1988 (3) S.A. 667 (A) at 700 B-C.

Speaker, National Assembly: Re National Education Policy Bill 1996 (3) S.A. 289 (CC) at 305 D [33], Footnote 22.

Mohunram v NDPP (Constitutional Court Case CCT19/06 – Judgment delivered 26 March 2007). 
 AUTONUM   
We respectfully submit that the only inference to be drawn is that the "extension" of the investigation in August 2005 to include the alleged income tax charge, was made purely to justify the raids sought to be authorised in terms of the search warrants.  It had nothing to do with the exercise of the State's powers under Section 29 of the NPA Act.

 AUTONUM  \* Arabic  
DETAILS OF THE ACCUSED’S DEFENCE:
The warrants directed at Zuma’s homes (residences) and offices contain paragraphs which clearly target as search and seizure objects documents which would naturally feature as part of the preparation of an accused to defend himself against criminal charges.


See: e.g. JZ2 : paras 9,  10 & para 11, Vol 1, p97.
These in short seek any recordal of any response in respect of reports regarding the contents of the encrypted fax and to the prosecution and trial of Shaik and his companies.
 AUTONUM  \* Arabic  
These paragraphs were clearly formulated and deliberately included in the warrants after 20 June 2005 and against the following factual background:

(a) The criminal charges against Zuma, formulated by the same agency which formulated the search warrants, were the mirror images of the Shaik charges – Zuma in the central role of bribee and Shaik a bribor.
(b) Zuma had been dismissed in early June in response to the Shaik Judgment so that he should have his day in Court.
(c) Zuma had from the outset of the investigations and certainly since 2003 always steadfastly maintained his innocence and denied specifics in the charges.

(d) Zuma had been formally charged in Court on 29 June 2005 with the mirror charges. He was represented. 
(e) Zuma  had at least two attorneys dealing with these matters and there was every expectation that the trial would proceed with expedition.
(f) The raids took place on 18 August 2005; two months after the decision to charge Zuma.
(g) The NPA knew Zuma was aware of the evidence in the Shaik matter.

 AUTONUM  \* Arabic  
The allegations against Zuma went back some 10 years and related to a considerable number of transactions covered by the evidence in the Zuma trial. The NPA labels this a complex commercial matter. It is submitted that the overwhelming probability was that most if not all notes and comments on the fax and the trial would be related to Zuma’s defence. It would readily include remarks as to whether a witness was truthful, mistaken or Zuma’s version of those related events or how Zuma thought some evidence may be explained or countered. It would almost inevitably have revealed Zuma’s response to the charges now brought against him, made from the perspective of an accused. The office of the NDPP had clearly intimated that they may yet charge Zuma and they were clearly emboldened by the Shaik verdict.
 AUTONUM  \* Arabic  
The warrants were drawn and planned at the State’s leisure and applied for and implemented in terms of their time schedule. The State had every opportunity and every resource to consider these – if one simply has reference to the massive resources poured into the execution of the raids, no stone was left unturned or unconsidered. It is clear from Du Plooy’s affidavit in the warrant application that the paragraphs were not phrased so as to target details of Zuma’s defence fortuitously or incidentally – they were aimed at that : See: Du Plooy, Supplementary Vol 1, p11, para 23.
 AUTONUM  \* Arabic  
It is thus clear that the passages in question were directed and deliberately so framed and inserted in the warrant, to establish Zuma’s version in response to the charges or aspects thereof. It was a deliberate attempt to negate an accused’s right to silence aware of the necessary infringement to his fair trial rights. The Prosecution’s motivation has been affirmed again and again – Section 35(5) of the Constitution gives the Trial Court, a discretion to allow unlawfully obtained evidence – they “make no bones”  that they intend making use of that.

 AUTONUM  \* Arabic  
An accused has a right to a fair trial and this fair trial right encompasses more than the individual manifestations thereof in terms of Section 35 of the Constitution.

See:
S v Zuma 1995 (2) SA 642 (CC)
Several of the manifestations come into play and in particular:

Section 35 (3)(b):
“to have adequate time and facilities to prepare a defence”.
Section 35 (3)(h):

“to be presumed innocent, to remain silent, and not to testify during the proceedings".
Section 35 (3)(i):

“to adduce and challenge evidence”.
Section 35(3)(j):

“not to be compelled to give self-incriminating 
evidence".
 AUTONUM  \* Arabic  
The exercise of these rights especially in a matter of this nature and complexity, would obviously call for extensive preparation. Obviously if the State could access the material containing such preparation, very little would remain of an effective right to silence and the related right against compulsion to give self-incriminating evidence. There is no doubt that if Zuma orally conveyed the information sought in paras 9, 10 and 11 (JZ2, Vol 1,  p97) to his legal representatives, it would be covered by privilege. This would be what is sometimes referred to as “brief” privilege or litigation privilege which relates to material created with reference to anticipated litigation. Compare the Canadian decision OTTAWA – CARLETON (REG. MUN.) V CONSUMER’S GAS CO. 1990 74 OR (2d) 637, 643. Why would it be any different if he wrote it out to give it to them or to get clarity in his mind? His right to prepare for trial and the right to facilities to prepare could never have been intended as vehicles to negate his right to silence and against self-incrimination which with these are part of his bundle of fair trial rights. It can hardly be suggested that if Zuma defended himself and made copious notes about the charges, his version and intended cross-examination, that the State could legitimately seize these (even during the trial). It cannot be that an accused who prepares for trial or a potential trial cannot commit any preparation to writing but an accused who has an attorney can safeguard these by giving it to his attorney. That would be a flagrant disregard of section 9 (equality) of the Constitution and of basic principles of our criminal law and procedure.

See:
S v Toka en andere 1990 2 SACR 225 (T) 228 e – f 
in point.


Compare:
State v Nkabinde 1998 8 BCLR 996 (N).
(Equality of represented and unrepresented accused is fundamental. The facility and right of preparation of an accused cannot in the one instance  guarantee his preparation notes being inviolable while the unrepresented accused has no such right).
 AUTONUM  \* Arabic  
Particularly disconcerting is the irreversible (if nebulous) harm done by such impugnments of the right to a fair trial. Mere sight and knowledge of these details suffice. (Compare RE BORDEN AND ELLIOT v THE QUEEN (1975) 70 DLR (3rd) 579 at 585 – 586 (supra).  How do the Defence show that at the end of the trial, state witness A would have been devastated by cross-examination which he now, forewarned, dealt with in an entirely different manner. In short, like with illegal wire and telephone tapping, the knowledge as opposed to admissibility is often prize enough and the penalty of no import to the State.
 AUTONUM  \* Arabic  
It is submitted that the inclusion of these paragraphs and the objective thereof, were wholly improper and that this taints the entire warrant. It was deliberate at the very least in its embrace of the risk to the accused’s fair trial rights.
 AUTONUM  \* Arabic  
A SECTION 29 APPLICATION / ULTRA VIRES:
It is clear that the chapter 5 powers cannot be interpreted literally for it would give rise to obvious unconstitutional results. It cannot despite the wording that any one can be subjected to questioning sans any right to silence, include a person after he had been charged, i.e. an accused.


See:
SHAIK v MINISTER OF JUSTICE AND 
CONSTITUTIONAL DEVELOPMENT 2004 3 SA599 (CC) 
at 608C [15] AND 608H – 609E [17] to [19].
 AUTONUM   
The powers in section 28 and 29 are given for the purpose of investigating specified offences in order to decide on whether someone is to be prosecuted for the same.  

 AUTONUM   
The powers are given in relation to the investigation of a specified offence where the Director has reason to suspect its commission (or attempts at).  See section 28(1), 28(6) and 29(1) - “for the purpose of an investigation”.
 AUTONUM   
That investigation once instituted is designed to lead to a decision to prosecute or not to prosecute.  To that end wide powers of search, seizure and interrogation are given.  At some stage those powers must come to an end : an accused or his witness can hardly be hauled  off in the midst of his cross-examination to face questions the relevance of which became or may have become apparent only after the trial commenced - he does not have a right of silence (see section 28). At some stage those powers must be exhausted.  

 AUTONUM  \* Arabic  
In SHAIK (supra) this was recognised by simply endorsing the Court a quo’s view that an accused (someone facing charges) is excluded from the operation of Section 28 (and Section 29 by parity of reasoning). It is respectfully contended that the answer does not lie in an approach excluding persons from the ambit of chapter 5 (Sections 28 and 29), but indeed in the stage of proceedings / investigation. 

 AUTONUM  \* Arabic  
It is quite clear that an accused is not only entitled to be left out of chapter 5 proceedings once charged, but indeed, his fair trial rights must inevitably require that his witnesses are shown the same consideration. Can his witnesses otherwise be whisked away after evidence in chief and asked what their answers on certain issues will be as an aid to cross-examination by the NDPP the next day? It is submitted that it is clear that chapter 5 powers cannot be used in respect of the accused’s witnesses. Considerations of practice and convenience points to charge stage being the cut-off point in respect of the accused and his case in respect of such charges.
 AUTONUM  \* Arabic  
There is no doubt that the Section 29 procedure when it is aimed at the accused (his residences and offices) conscripts the accused to give evidence which may be used against him, albeit not directly adduced as evidence. There is no doubt that by parity of reasoning with Shaik, Section 29 powers cannot be utilised directly against an accused, even if a person based exclusion rather than a stage criterion is used to limit Section 29.

 AUTONUM   
The decision to prosecute should only be taken if the prosecution has a prima facie case : averments of an offence backed by evidence.  Defences need not necessarily be considered.  
 AUTONUM  \* Arabic  
Charging a person is thus a significant legal fact in the criminal process which redefines roles and rights of the now litigants.  The lis has commenced with battle lines drawn, the accused person in principle loses his liberty(subject to bail) and an equality of arms is called for on constitutional considerations.


Compare :
S v Sefadi 1995 1 SA 433 (D).
 AUTONUM   
The answer then seems obvious - at least when you have charged the person, Chapter 5 can no longer be used. When you have charged him with X that is the purpose of the “investigation met” under the NPAA.  Once charged he becomes an accused entitled to the special protection of section 35 of the Constitution which turns on a particular status in the prosecution process (“accused” is the ultimate one).  The very act of charging the accused has a profound effect on a person - he gets locked into the criminal justice system with special rules and sanctions applicable to him.  
Compare :

Cuppan v Cape Display Supply Chain Services 



1995 4 SA 175 (D).


Geuking v President of the Republic of South Africa and others 2003 3 SA 34 (CC).
 AUTONUM  \* Arabic  
In short, the warrant applications clearly seek to invoke Section 29 against the accused; this offends the principle of legality.  The NDPP cannot utilise these against the accused. 

 AUTONUM   
If the event of being charged does not bring down the curtain on the special investigative powers at least vis-à-vis the accused, as contended above, what does?  There is no express prescribed end moment in the Act - all other alternatives are nebulous or uncertain and certainly not transparent - one would have to investigate the internal workings of the directorates to come to a conclusion.  That must in itself be a very undesirable state of affairs from a policy and confidentiality view point.  (See Powell 2005 (5) SA 62 SCA which is generally very important and particularly paragraphs 36 and 37 on this issue).  Especially where the NPA’s search and seizure policy is an oral one!
 AUTONUM   
The NPA’s statutory powers of search, seizure, production and interrogation under chapter 5 of the NPAA are invasive on a wide range of constitutional and common law rights of individuals and extraordinary.  They are by their very nature invasive of particularly the constitutional rights of dignity, privacy, equality and impact on the fair trial rights of a party in section 35 of the Constitution.  
 AUTONUM   
The rights are extraordinary in that these rights are far more invasive than the similar in nature rights given to the investigators of all crimes, the SAPS.
Compare for example :
Section 20, 21 (qualified by section 28 and 29) 





and section 205 of the CPA.
 AUTONUM   
The requirements for the exercise of such powers - the jurisdictional facts - are firstly put at a lower and different threshold in the NPAA. This is evident from a comparison of sections 20, 21 and 197 et seq and 205 of the CPA with sections 28 and 29 of the NPAA. (if not these provisions would have been tautologous since section 30 of the NPAA effectively gives CPA powers to the directorates).  

 AUTONUM   
Moreover, the right against self-incrimination especially the right to silence is almost completely negated.  The fact that the answers may not be used as direct evidence in a criminal trial is of little practical value to an accused especially where the statutory threat of a perjury charge to keep the interrogated party to his extracted answers, is expressly made.  That is where the sting lies. 

See especially :
Section 28(8)(a), 28(1)(d) read with section 28(10) 




and section 29(1), (3) read with section 29(12) of 




the NPA.




Compare : Shaik (supra)
 AUTONUM   
The provisions are further extraordinary in that it unites wide powers over the gathering and control of evidence and prosecutions related thereto in the hands of a single entity (and even person).  These functions and powers have traditionally been separated and the unification removes a certain independent appraisal and control which served as check and a balance in favour of the subject.  This calls for careful scrutiny of the parameters and manner of exercise of these powers.  



Compare :
Commentary on the Criminal Procedure Act - Du Toit 




et al 1-4 I-J;





Paragraph 8 of the Prosecution Policy;





R v Nakedie 1942 OPD 162.




Rex v Nigrini 1948 (4) SA 995 (C).






Section 24 of the NPA;





Section 179 and 205-208 of the Constitution.

 AUTONUM   
Of course the investigation carries on after the accused is charged - that process is inherent in litigation.  There is, however, no need for the special powers to continue (the NPAA nowhere mentions searching the accused’s premises or questioning him); the CPA is still there and special investigators have all the powers of police officials under the Act (see section 30 especially (a) and (c) relating to investigation and entry and search).  The requirements of section 20 of the CPA are somewhat more restrictive in some areas than section 29 of the NPA - the sections are not identical in their requirements as the separate enactments testify to (e.g. mere connection as opposed to involvement is all that is required under section 29).  Hence it matters under which section the application is brought (compare the analogous remarks in Powell and other cases). 
 AUTONUM  \* Arabic  
There are also a number of contextual indications of the charge stage being the end stage parameter of the powers under sections 28 and 29:

(a) The absence of any reference to an accused;

(b) Section 29(5)(b) would be a rather unnecessary provision;

(c) Section 29(3) states that the answers during the search shall not be admissible in any “subsequent criminal proceedings”.  By parity of rationale this must a fortiori cover current proceedings.  Yet the Act does not mention this. It is submitted that this is because this is not the situation which was contemplated by the legislature.  
(d) The last paragraph of the Preamble provides that an Investigative Directive is established “to investigate particularly serious crimes … committed in an organised fashion, or certain offences with “the object of prosecuting such offences”.
 AUTONUM   
There are also a number of constitutional considerations which impact on the issue being raised.
 AUTONUM   
The constitution itself draws a distinction recognized in the case law, between suspects being investigated and arrested, detained or accused persons and expressly grants specific rights to these categories of persons involved in criminal processes.  In respect of accused persons this is the right to a fair trial which includes the rights in 35(3)(h) and (j) which reads:

"35(3)
-
Every accused person has a right to a fair trial, 
which includes the right…"

"(h)
-
to be presumed innocent, to remain silent, and 
not to testify during the proceedings"

"(j)
-
not to be compelled to give self-incriminating 
evidence"

(the remain silent links up with the right of a suspect to remain silent).

 AUTONUM   
It is clear that the utilisation of section 28 and section 29 in respect of an accused person would be directly in conflict with these rights which are non-derogable even in emergency situations - see section 37(5).


Compare again Shaik (supra).
 AUTONUM   
Also of significance are the provisions of section 9(1) and (2):

"(1) 
Everyone is equal before the law and has the right to equal protection and benefit of the law.

(2)
 Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken."

 AUTONUM  \* Arabic  
Those persons who are dealt with under chapter 5 powers, clearly do not have full and equal enjoyment of the same fair trial rights than persons dealt with under the similar investigative powers under the CPA – this especially relates to the passive right of silence. This is exacerbated by the fact that the dividing line between the groups of persons is drawn or redrawn by some delegated official by way of extensions. Whilst the complexity of the investigations may provide justification for the selective exposure to the more drastic process, that consideration surely loses all (or almost all) weight once a person is charged.
 AUTONUM  \* Arabic  
It is a well established principle of interpretation that legislation must be interpreted in consonance with the constitution and if needs be read down.  Section 29 must obviously be read down as the Constitutional Court has already done with Section 28.
See :
Shaik (supra).
National Coalition for Gay and Lesbian Equality v Minister of 
Home Affairs 2000 2 SA 1 (CC)  at 23 and 24.




Hyundai supra.
 AUTONUM   
The provisions of section 30 of the NPA are thus of particular relevance in this regard especially given the overlapping subsections as to subject matter in 30(2)(a), (b), (c) and (d) and the strong assumption against tautology. Clearly these powers were given for a reason – one such reason is to allow their use against an accused. 

 AUTONUM  \* Arabic  
It is thus submitted that on a proper interpretation Section 29 does not allow its provisions to be used directly against an accused. Warrants to search and seize documents from Zuma’s homes and work places and from his attorneys could thus not be issued without offending the principle of legality.

 AUTONUM  \* Arabic  
NECESSARY IN TERMS OF SECTION 29:
The express statutory requirements for the obtainment of a search and seizure warrant under chapter 5, are spelt out in Section 29(1) and 29(5).
Section 29 (5) Reads:


“A warrant contemplated in subsection (4) may only be issued if it  appears to the magistrate, regional magistrate or judge from information on oath or affirmation, stating- 



(a)
the nature of the investigation in terms of section 28; 



(b)
that there exists a reasonable suspicion that an offence, which 

might be a specified offence, has been or is being committed, 

or that an attempt was or had been made to commit such an 

offence; and 



(c)
the need, in regard to the investigation, for a search and 



seizure in terms of this section,”.
 AUTONUM  \* Arabic  
These words are significant – they must in terms of basic principles of interpretation, not be disregarded or regarded as tautologous. They must be given a meaning.


See:
COMMISSIONER FOR INLAND REVENUE V GOLDEN DUMPS 


(PTY) LTD 1993 4 SA 110 (A) at 116F - 117B H.
 AUTONUM  \* Arabic  
That meaning is clear in context. Search and seizure powers and powers of questioning to investigate crime so as to prosecute offenders are well established and recognised. They exist in the Criminal Procedure Act and Investigators under the NPAA are expressly given those statutory powers. The powers under chapter 5 are of the same ilk but vastly more invasive in that it does not recognise a right to silence and against self-incrimination, the threshold of relevance is differently worded and the penalties for what under the CPA would qualify as a legitimate exercise of your right of silence or in any other way not providing true information, are vastly more severe.

 AUTONUM  \* Arabic  
The meaning is thus clear – the NPA must justify why it is “needs” to conduct the exercise under Sections 28 and 29 rather than under the CPA. The mere fact that the NPA is investigating the matter or that a specified offence is involved, does not suffice – these are given facts in respect of which the requirement operates. It is clearly for the NPA to address this issue and to explain to the Judicial Officer considering the application exactly why the extra-ordinary and draconian  measures of chapter 5 should be resorted to so that he can decide if there is a “need”. (The New Oxford Dictionary of English 1988  Clarendon Press Oxford -  need: “require (something) because it is essential or very important rather than just desirable” (vb); “Circumstance in which something is necessary, or which require some course of action; necessity” (noun)
 AUTONUM  \* Arabic  
This is in line also with the common law and a general principle of our law affirmed time and again by this Court, namely, that in the exercise of statutory powers resort must be had to the least invasive effective means.
See:
Diepsloot Residents' and Landowners' Association and Another v Administrator, Transvaal 1994 3 SA 336 (A) at 346C to 347B.

Ferrucci and Others v Commissioner SARS and Ander 2002 6 SA 219 (C) at 235B – C.

 AUTONUM  \* Arabic  
In short, the NPA must through allegations of fact and law place before the Court material which demonstrates why the purpose of the exercise cannot be achieved by the less harmful mechanism of the CPA.

 AUTONUM  \* Arabic  
There is no attempt to do so in the warrant application papers. The need for search and seizure is addressed, as it must be under the CPA as well, not the need for search and seizure under chapter 5 of the NPA. No case for the issue of search and seizure in terms of Section 29 has been made out.
 AUTONUM  \* Arabic  
A decision to allow the use of Section 28 and Section 29 under chapter 5 exposes all involved in it, some who may be wholly innocent of the alleged offences investigated, to vastly different consequences and far more severe penalties – it changes the rights of those involved. It is the Court’s responsibility to allow this unequal treatment, if a case has been made out. It is the NPA’s obligation to place the Court in a position to do so. This as the Court a quo found, it simply did not do. See : Judgment, Vol 7, p528, line 18 to p534, line 13.
 AUTONUM  \* Arabic  
LESS HARMFUL MEANS:
We have already referred to the principle in Diepsloot (supra) that if a statutory objective can be achieved in a less harmful manner than that adopted, it is wrongful to elect not to implement the less harmful measure.
 AUTONUM  \* Arabic  
This principle which finds constant recognition in the pre-Constitutional case law, is clearly consonant with the principle of legality and the approach to interpretation enjoined by Section 39 of the Constitution and is to be given clear recognition by the Courts. 

 AUTONUM  \* Arabic  
This principle is also recognised in other jurisdictions and in the field of warrants is a ground to deny the searches all benefit from the search.


See:

ARAUJO AND OTHERS v THE QUEEN 79 CRR (2d) 1 (SCC) 


referred to in Ferrucci (supra).
 AUTONUM  \* Arabic  
In this case Zuma had been investigated over 4½ years. There was not the slightest suggestion but that he proclaims his innocence and is prepare to fight in Court charges against him. It is inherent in his denial of bribery and corruption that he did not declare the Shaik payments as income for income tax  purposes. Zuma had previously in 2003 although not compelled to do so, answered a battery of questions from the NDPP relating to the corruption charges (see warrant application Du Plooy, Supplementary Volume 1, p26, para 32). There was no compelling rush; if papers were going to be destroyed, surely that would have been at the time Zuma was charged, assuming the charges had merit. There is absolutely no explanation why the question was not posed to  his representatives (and there was every prospect to expect an answer). The same applies to the parliamentary declarations. This would not only have removed a number of offensive paragraphs from the warrant in that they would have become redundant but also allowed limitations to be introduced in others. 

 AUTONUM  \* Arabic  
There was also no reason why the NPA could not have obtained search warrants under the less invasive provisions of the CPA. The true reason why it probably did not do so, is that it was on a fishing expedition. Unless they could force answers from persons such as Ms Fakude, the documents recording payments to Zuma (which they had known about since at least 2002/2003) made no sense and clearly were colourless in respect of corruption. Giving this motivation would, of course, have negated efforts to meet the requirements for the granting of the warrant. The NPA must live with the fact of an alternative remedy which was not pursued. 

This serves either as an independent ground for the setting aside of the warrant and/or to exacerbate the other invasions of constitutional rights.

 AUTONUM  \* Arabic  
THE EXERCISE OF DISCRETION:
The effect of the Constitutional dispensation on the legality of search and seizure operations, as enunciated in cases such as Powell, Mistry and Hyundai is inter alia that the Judicial Officer considering the grant of a warrant must carefully weigh the likely benefit of the search and operations aimed at the obtainment of evidence of the commission of an offence against the seriousness of the invasion of privacy. Thus, if there is little likelihood of significant evidence being uncovered in a grossly invasive search, the warrant should be refused or set aside as being disproportionate to the inevitable harm. 

This requires the judicial officer to bring his independent discretion to bear on whether there is such a likelihood of obtaining significant incriminating evidence that it justifies the degree of invasion of privacy and dignity entailed by the proposed search and seizure. These considerations must be balanced. 

It is submitted that the likelihood of securing incriminating evidence over and above that already in the possession of the NPA was slight:

(a) Zuma had been aware for some 4½ years that he and Shaik’s affairs are being intensely investigated.

(b) Zuma had been charged with the very offences in respect of which incriminating evidence was being sought, some 7 weeks earlier.

(c) The only evidence would be in the form of documents or computer evidence which can readily be obliterated; the NDPP’s hope being that some of these may have been overlooked and left extant.

(some jurisdictions require that the search “will” as opposed to “may” or “could” afford evidence.)

 AUTONUM  \* Arabic  
Against that the invasion of privacy and dignity was serious and irreversible:

(a) The residences of Zuma and his family were targeted.

(b) The status of Zuma and Hulley indicates that sensitive and very private information may be present in their homes and offices (a  person’s right to privacy extends to his workplace).
“The Fourth Amendment protects the individual’s privacy in a variety of settings. In none is the zone of privacy more clearly defined than when bounded by the unambiguous physical dimensions of an individuals home …”.
See:
US v Karo 104 S Ct 3296 (1984).

(c) There was considerable likelihood that relevant materials would relate to Zuma’s version to support his claim of innocence and details of his defence.
(d) The warrants indeed authorised a warrantless search by virtue of their overbreadth.

(e) Alternative modes of at least obtaining some of the information were available.

(f) The residences / offices of persons not implicated in the offences were being searched.  An even higher standard of description and precision of description of documentation is required.

It is submitted that in these circumstances the approach enjoined in Section 39 of the Constitution could only have resulted in an exercise of discretion which refused the warrant application. That approach is evident from the Judgment of Hurt J. 
 AUTONUM  \* Arabic  
THE EXECUTION OF THE WARRANTS:
The NPA assembled approximately 300 personnel, many of them  heavily armed, to carry out search and seizure raids at dawn on 18 August 2005. These persons carried out such raids on a number of residences and offices (including those of the two attorneys representing him) with immediate links to the first respondent in a co-ordinated operation.

 AUTONUM  \* Arabic  
The armed persons who entered these premises at dawn, or shortly thereafter, systematically in the residences went through every drawer, cupboard etc. and went through all documents of whatever nature to satisfy themselves of the content thereof. All computers were seized. In this way diaries, letters to private friends, private thoughts, medical records and conditions etc came under scrutiny. These were not only those emanating from Zuma, but also those of his adult children, wife and others. 
 AUTONUM  \* Arabic  
It is not surprising that issue of the warrants in the overbroad format cast, evoked a claim from Du Plooy that they could search every where and peruse anything and that Zuma was not asked for any particular item or document (See Zuma, Vol 1, p76, para (f)). There was nothing to particularise – the NDPP wanted everything. 

 AUTONUM  \* Arabic  
The following emerge from this:

(a) The sheer overwhelming force of the raids ensured that they would evoke considerable publicity. These raids followed relatively shortly after Shaik’s conviction, Zuma being dismissed as deputy President and charged with the mirror image of the Shaik charges. This mode of executing the warrants not only was clearly going to evoke publicity but was clearly also guaranteed to paint him in the public eye as a dangerous criminal who would resist the police.

(b) The raids clearly tied up both Zuma’s attorneys (in Durban and Johannesburg) in the raids on their premises and diverted their attention by their own personal involvement and harm they faced. So many of Zuma’s residences were raided simultaneously that it must have created confusion and bewilderment with proper legal advice difficult to obtain and implement. Little in the way of an effective legal challenge could be expected during the execution of the raids or shortly thereafter and the raids were geared to nullify all such challenges especially in respect of privilege. No effective opportunity to obtain legal counsel was in effect given. This violated the right of an accused to be represented by a legal representative (Section 35(3)(f), Section 35(3)(b) – by implication and 35(3)(g) – by implication).
 AUTONUM  \* Arabic  
The terms of the warrants were so wide that the execution thereof would inevitably bring about the gravest invasions of privacy and feelings of powerlessness on the part of all those exposed to it. Those persons would be left with a very real sense of being violated, of their dignity being infringed. People going through your most personal possessions and documents, violate not only privacy but also the dignity of those subjected thereto.

 AUTONUM  \* Arabic  
The refusal to agree to any interim arrangement safeguarding the documents in the hands of the Court pending any challenge to the search and seizure (over and above privilege), was simply wholly unreasonable and contemptuous of any legal process. 


Compare: 
Smit & Maritz Attorneys and Another v Lowens NO & 



Others 2002 1 SACR 152 W 159 – 161.
 AUTONUM  \* Arabic  
NO REASONABLE GROUNDS FOR SUSPICION:
It is not clear at all how dealings of Zuma with the Nkandla building (JZ2, Vol 1, p98, para 14), the JZ Education Trust Fund (para 15), Development Africa and Reddy (para 16), Fakude-Nkuna and others (p97, para 8 of JZ2) can be said to be sufficiently connected to the crimes with which he was charged or the investigation, to warrant intrusion therein.

 AUTONUM  \* Arabic  
There are no reasonable grounds for suspecting anything corrupt about these relations. The allegations made are speculative in the extreme. Every one who had ever had dealings with Zuma was potentially rendered a target of the investigations.

 AUTONUM  \* Arabic  
The NPA is obliged to set out sufficient information so that the Judge  considering the warrant can make a reasoned and informed decision as to the sufficiency of the evidence.

 AUTONUM  \* Arabic  
THE APPOINTMENT AND AUTHORITY OF ADVOCATE MNGWENGWE

The extension on 8 August 2005 of the investigation was allegedly authorised by Advocate Mngwengwe, described as the “acting investigating director of the DSO” (Directorate of Special Operations).


McCarthy, Vol. 4, p.321, para.(v)

 AUTONUMLGL  \* Arabic   

LM9 to McCarthy’s affidavit sets out the terms of the extension.  It is dated 8 August 2005 and signed by Advocate Mngwengwe in his capacity as “acting investigating director, Directorate of Special Operations”.


LM9, Vol. 4, p.358 to 359

 AUTONUMLGL  \* Arabic   

The Respondents requested the Appellants to produce for the Respondents’ inspection and permit the Respondents to make a copy (at their own cost) of, inter alia, “all the sequential documentation evidencing the appointment of Aubrey Thanda Mngwengwe as acting investigating director of the Directorate of Special Operations”.

Replying Affidavit, JZ12, Vol. 6, p.485 which bears a receipted date stamp 6 December 2005

 AUTONUMLGL  \* Arabic   

The Appellants’ Durban attorney, the State Attorney, confirms having received the aforesaid notice dated 6 December 2005, JZ12 to the Respondents’ Replying Affidavit.


Bailey, Supplementary Vol. 3, p.301, para.4(a)

 AUTONUMLGL  \* Arabic   

Bailey states that he recalls having drafted a response to the said notice by way of a letter, but that he could not, as at the date of signature of his affidavit on 1 February 2006, locate that letter.  Bailey does not state the contents of the letter.

Bailey Supplementary Vol. 3, p.302(b)

 AUTONUMLGL  \* Arabic   

There the Appellants appear to have left the matter to lie.  The Respondents had alleged (in the First Respondent’s Replying Affidavit) that the requests contained in JZ11, Vol.4, p.483 and JZ12, Vol.4, p.485 were met with a blatant and flat refusal and a denial in respect of the policy document.  The refusal to provide documentation must relate to JZ12, Vol.4, p.485, the request for Mngwengwe’s appointment, because JZ11, Vol.4, p.483 was answered in Bailey’s letter dated 1 December 2005.


Annexure CB1 to Bailey’s Affidavit, Supplementary Vol. 3, p.303


Bailey’s Affidavit, Supplementary Vol. 3, p.301, para.3

 AUTONUMLGL  \* Arabic   

The Respondents proceeded to raise the point pertinently that Advocate Mngwengwe had no authority to set in motion the steps which resulted in the warrant application being brought.  The Respondents contended that if Advocate Mngwengwe did not have such authority, the entire application (for the warrants) was flawed and the Appellants must have known this to be the case.


First Respondent’s Replying Affidavit, Vol. 6, p.437, para.15

 AUTONUMLGL  \* Arabic   

The judgment in the Court a quo dealt with the Respondents submissions concerning, inter alia, Advocate Mngwengwe’s authority (or lack of it), on the basis that by the time the matter was argued, evidence had been put up, largely by way of supplementary affidavits, which disposed of the issue.  The judgment in the Court a quo accordingly proceeded on the assumption that the statutory requirements for the obtaining and execution of the warrants had been complied with (Judgment, Vol. 7, p.549, lines 12 to 21).  We respectfully submit that, given the finding of invalidity in respect of the warrants on other grounds, it was not necessary for the Court a quo to consider the issue of Mngwengwe’s appointment and the Court a quo did not do so.  To the extent that the Court a quo held that the Appellants’ Supplementary Affidavits dealt with the issue of Mngwengwe’s appointment, we respectfully submit that that conclusion is incorrect.  The Supplementary Affidavits appear at Supplementary Vol. 3, pp.300, 318, and the only supplementary affidavit that deals with the issue of Mngwengwe’s appointment is the aforesaid supplementary affidavit by Attorney Bailey (Supplementary, Vol. 3, pp.300 to 303).  There is no suggestion in the Appellants’ Supplementary Affidavits  that the Respondents’ contention that their request for the documents evidencing Mngwengwe’ appointment had been refused, was false.

 AUTONUMLGL  \* Arabic   

We respectfully submit that, given the specific challenges to Mngwengwe’s appointment and his authority to extend the investigation on 8 August 2005 it would have been a simple exercise for the Appellants to have put up the documents requested by the Respondents in the Respondents Rule 35(12) Notice dated 6 December 2005 (JZ12, Vol. 6, p.485 to 486).

 AUTONUMLGL  \* Arabic   

The Appellants recorded in their Answering Affidavit in the Court a quo that the Directorate of Special Operations takes its obligation to respect privacy seriously and that the DSO seeks to act only in terms of the law and the Constitution.  On that basis, the DSO conceded, although pointing out that it had not been challenged, that the execution of the search warrant at the First Respondent’s home at Epping Road, Parktown, was invalid (the Respondents could hardly have challenged the validity of the search on the basis conceded by the Appellants because the documents giving rise to the concession of invalidity had never been available to the Respondents).


McCarthy, Vol. 4, pp.324 to 325, paras. (e) and (f)

 AUTONUMLGL  \* Arabic   

Indeed, McCarthy’s affidavit creates the impression that the concession was made somewhat grudgingly and that at least one of the factors taken into account in making the concession of invalidity in respect of that particular search warrant was that while the material seized at Epping Road, Parktown was irrelevant, it was not so important that it needed to be retained.


McCarthy, Vol. 4, p.235(g)

 AUTONUMLGL  \* Arabic   

McCarthy did not hesitate to put up “for the sake of completeness”, all the documentation which McCarthy considered relevant to the challenges to Du Plooy’s designation and authority to launch the application for the warrants (see McCarthy, Vol. 4, p.321, para.(f) to p.322, line 9).  Furthermore, McCarthy took the trouble to explain the DSO’s “prescribed office policy” (a role that office policy extraordinarily seems to be an oral policy – see annexure CB1 to Bailey’s Affidavit Supplementary, Vol. 3, p.303, lines 21 to 23 read with McCarthy’s Affidavit, Vol. 4, p.322 to 323, para. (g)).

 AUTONUMLGL  \* Arabic   

Given the alleged transparency which the Appellants were so determined to demonstrate in the Court a quo, it is all the more remarkable that they have failed to deal with the simple matter of establishing Advocate Mngwengwe’s appointment as “acting investigating director Directorate of Special Operations”.  The Appellants’ omission to rectify the matter is made all the more surprising by the fact that Mngwengwe himself is a deponent to the Appellants Answering Affidavits (Mngwengwe, Vol. 5, p.379 to 382).  Mngwengwe’s affidavit was dated 3 November 2005.  Mngwengwe bluntly stated that he was the acting investigating director, Directorate of Special Operations, and proceeded to devote the remainder of his affidavit to the authorisations signed by him on 16 August 2005 to the persons who carried out the searches on 18 August 2005.  It is correct that as at the date of Mngwengwe’s affidavit there had been no specific challenge to Mngwengwe’s appointment (there could not have been because the documents were only put up by the Appellants in their Answering Affidavits and were not available to the Respondents before then).  However, there has been no suggestion that Mngwengwe was subsequently unavailable to deal with the question of his appointment, more especially in circumstances in which Messrs McCarthy, Downer, Du Plooy and Bailey all deposed to supplementary affidavits shortly before argument in February 2006.

 AUTONUMLGL  \* Arabic   

The Respondents are left with the uncomfortable impression that the Appellants have not addressed the issue because the Appellants are unable to do so.  If that is so, we respectfully submit that :

(a) the alleged extension of the investigation on 8 August 2005 by Advocate Mngwengwe was invalid;

LM9, Vol. 4, p.358 to 359

(b) the alleged designation of Du Plooy to conduct the extended investigation is equally invalid;

LM10, Vol. 4, p.360 to 361
(c) Du Plooy could not have had the requisite authority he claimed to have had to seek the search warrants.

 AUTONUMLGL  \* Arabic   

It is the Appellants’ case that Du Plooy was authorised to make the application for the search warrants because Du Plooy was a person duly designated in terms of the NPAA to conduct the investigation on behalf of the investigating director, DSO.  We respectfully submit that if Advocate Mngwengwe’s alleged extension of the investigation on 8 August 2005 falls, so does the Du Plooy’s designation and his authority to launch the application for the search warrants.


McCarthy, Vol. 4, p.316, para.24(c) at lines 1 to 5

 AUTONUMLGL  \* Arabic   

This Court emphasised in Powell (supra) that the powers exercised by the investigating director are not technical matters of form.  The principal of legality requires an investigating director to confine himself in the exercise of his powers under the NPA to what the statute permits.  The principle of legality is a requirement of constitutional substance relating to the ambit of the investigating director’s powers and the pre-conditions for their lawful exercise.


See:
Powell (supra) at 74A to B [22]

 AUTONUM  \* Arabic  
The Appeal is to be dismissed with costs such costs to include the costs of three Counsel where employed.

KJ KEMP SC
MDC SMITHERS
Chambers, Durban
22 June 2007
