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___________________________________________________________________

APPLICANT’S CONCISE HEADS OF ARGUMENT
___________________________________________________________________
INTRODUCTION:
 AUTONUM  \* Arabic  
(a) These are the Applicant’s concise heads of argument. They set out the essence of the Applicant’s case and deal with some aspects of the Respondent’s anticipated argument. They are more voluminous than the desired length by virtue of the nature and extent of the disputes and the papers. Full heads incorporating these heads, will be handed up at the hearing. 
(b) The following abbreviations or modes of references will be used.

The Constitution
-
The Constitution of the RSA 1996.

The CPA
-
The Criminal Procedure Act of 1977.

The NPA
-
The National Prosecuting Authority.

The NPAA
-
The National Prosecuting Authority Act.

The Policy
-
The Prosecution Policy.
The Code
-
The Code of Conduct for Members of the NPA.
The UN Guide
-
Guidelines on the Role of Prosecutors.
The Applicant or Zuma
-
The Accused herein.

[Where persons are referred to simply by surname it is for the purpose of brevity not disrespect].


The NDPP
-
The National Director of Public Prosecutions.

DPP
-
A Director of Public Prosecutions. 


DSO
-
Directorate of Special Operations (generally 


also referred to as the Scorpions).

THE NATURE OF THE PROCEEDINGS:
 AUTONUM  \* Arabic  
This application is brought as a result of an agreement between the NPA and the Applicant as to how certain issues or aspects pertaining to the criminal trial will be dealt with. This must not obscure the true nature of the enquiry. The Applicant’s stance is that it is effectively raising a collateral challenge in the criminal proceedings. In short, the Applicant’s stance is that there are, in reality in law, no criminal proceedings against him in existence for there was no right to prosecute. The fact that the Applicant has come to Court in the arranged orderly fashion indicative of it is of his respect for the legal process, must not be misinterpreted so as to give a different colour to the application. It in essence amounts to a plea that the Prosecutor has no title to prosecute (Section 106(1)(h) of the CPA) as a result of the Constitutional invalidity of the process. 
Compare:
SINGH v MINISTER OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT OF 
THE RSA (NPD CASE NO. 5072/05).

S v EBRAHIM  1991 (2) SA 553 (A).
 AUTONUM  \* Arabic  
It follows that it is incumbent on the State to establish compliance with any requirements of Section 179(5) which are applicable.
 AUTONUM  \* Arabic  
This application does not and was never intended to deal with the rationality, reasonableness, validity or any other reason which may render the decisions to prosecute and the consequent bringing of charges invalid save the failure of the NDPP to comply with the requirements of Section 179(5)(d), or a similar obligation to invite representations from at least the Accused, prior to reversing the 2003 decision, arising from various sources predominantly the Constitution and the Policy and the Code. These other issues will, as agreed, be addressed in a second general application if necessary.
THE APPLICANT’S CASE:
 AUTONUM  \* Arabic  
The provisions of Section 179(5) of the Constitution set out the essential pre-requisites for a NDPP to change a decision to prosecute or not. These include the need for consultation and calling for prior representations from interested parties. These are important safeguards which protect those directly to be affected by such process, especially the (potential) Accused and Complainant, and promote confidence in the prosecutorial process, finality, reliance, certainty and correct (informed) decision making. These provisions were applicable in this instance and their non-compliance, clear.
 AUTONUM  \* Arabic  
In the alternative, on a proper interpretation of the Constitution and other applicable legal instruments, an obligation on the part of the NDPP arose to call for such representations, which was not complied with. This was unlawful and offends the principle of legality.
 AUTONUM  \* Arabic  
The present  prosecution thus falls outside the parameters of the legislation including the Constitution that empowers the NPA to bring prosecutions within such parameters and the decisions to this effect and the consequent charges are to be set aside.
 AUTONUM  \* Arabic  
The 2003 decision not to prosecute Zuma thus has not been reversed and still stands as an obstacle to the present charges until it is duly reversed. 
THE APPLICATIONS TO STRIKE OUT:
 AUTONUM  \* Arabic  
The main issue between the parties is a weighty one relating to the Respondent’s obligation to invite and consider any representations by at least the Applicant prior to the decision to reverse the 2003 decision not to prosecute him.
 AUTONUM  \* Arabic  
The Respondent set the striking out ball rolling by seeking to strike out mainly averments which impute that political considerations were present and/or played a role in the process of decision changing.
 AUTONUM  \* Arabic  
The Applicant seeks a ruling on the admissibility of the personal account of Mr Hofmeyr regarding the rationale of Section 179(5)(d) of the Constitution.
 AUTONUM  \* Arabic  
The Applicant does seek to defend the inclusion of the material as germane and justified given the case each seeks to make out.  It is submitted that as this is very much interwoven with the main argument, a first and separate argument on the merits of these applications is not desirable. It may involve prejudging an issue which is perhaps better decided on an overall conspectus or would involve repetition which could have been avoided.  It is suggested that the parties ague the main case and in the course thereof deal with the material involved in the striking out application/admissibility objection.  The Applicant’s application to strike out averments dealing with previous litigation and improper conduct imputed to Applicant’s legal team is sound and these averment should either be struck out or simply ignored.
 AUTONUM  \* Arabic  
The Applicant’s case on the inclusion is in brief the following:

(a) Reliance is placed not only on Section 179(5)(d) but also on the provisions of the Code and other legislative instruments to construe a duty effectively to have invited representations from the Applicant before changing the 2003 decision.

(b) The specific duty placed on the NDPP in section 179(5) was obviously influenced by the NDPP’s direct appointment by the President as political head of state.

(c) In the instance of the Applicant, the political events, pressures and influences put forward, does not only serve to strengthen the need for zealous observance of the strictures of section 179(5)(d), but also to provide the background as to why the principles of the Code, and other legislative provisions and the terms of Ngcuka’s announcement, in the present case concretise into the obligation to invite representations by the various NDPPs before changing the 2003 decision.

(d) It is the existence of the political motives, political forces at play, political pressures, allegations of political forces at play, political pressures, allegations of political conspiracies and political meddling which justify their inclusion in the papers.  Hence what Respondent considers to be a dichotomy in the Applicant’s approach is not.  There is no conflict: it is not necessary for the Court to find that the decisions in issue were influenced by these factors and that is what the Applicant sought to refrain from alleging in these papers - what Applicant considers very germane to the issues in this case is the very existence of factors like the President dismissing Zuma and referring to him having his day in Court and then the decision reversing the 2003 decision following in days.  The mere fact that Mr Pikoli’s decision was made under such circumstances, is highly relevant for Prosecutorial conduct must also instil confidence (it must be seen to be proper and fair) - see the Code infra, be reliable and be free from political influence.
 AUTONUM  \* Arabic  
It is thus submitted that the Respondent’s reaction to seek a striking out is based on a misconception as to the irrelevance of these issues and is to be dismissed.  The Respondent is not prejudiced in its defence or case by the presence of these averments and a striking out will only be permitted if the Court is satisfied that not striking these out will have that effect. (see Rule 6(15)).
THE FACTUAL MATRIX:
 AUTONUM  \* Arabic  
The background facts and circumstances are set out in the papers. Save for some minor qualifications the facts and circumstances set out in the founding papers are not in dispute. The main aspects not in dispute and in broad outline are:

(a) An intensive investigation by the NPA and particularly its DSO into any criminal wrongdoing by Zuma and Schabir Shaik relating to particularly the arms deal and their relationship and possible corrupt conduct commenced in at least middle 2001 and was completed in middle 2003. 

(b) The then NDPP announced publicly in August 2003 that it was decided by the NPA not to charge Zuma. The reason given was that the case against him was not sufficiently strong. Shaik was to be charged. 
(c) In June 2005, shortly after Shaik’s convictions, Pikoli the new NDPP who replaced Ngcuka, decided to review the case against Zuma and to charge him with essentially the same offences. There was no attempt at compliance with Section 179(5)(d). 

(d) The charges were struck from the roll by Msimang J in September 2006 after he refused the State a postponement. 
(e) Zuma in October 2007 requested an opportunity to make representations should his matter be reviewed, the State having previously indicated that it had not as yet decided whether to prosecute him or not.

(f) On 28 December 2007, Mpshe the Acting NDPP in the place of the suspended Pikoli, decided to charge Zuma in respect of corruption involving the arms deal and his relationship with Shaik and certain ancillary charges. No attempt at any compliance with Section 179(5)(d) was made nor to invite the representations Zuma asked to make.
THE LEGISLATIVE PROVISIONS:

The Provisions of Section 179:
 AUTONUM  \* Arabic  
These provisions are introduced under the title of Prosecuting Authority as part of chapter 8 of the Constitution which deals with Courts and Administration of Justice.

Section 179(5) reads:

“179
Prosecuting authority
…

(5) The National Director of Public Prosecutions-
(a)
must determine, with the concurrence of the Cabinet member responsible for the administration of justice, and after consulting the Directors of Public Prosecutions, prosecution Policy, which must be observed in the prosecution process;

(b)
must issue Policy directives which must be observed in the prosecution process;

(c)
may intervene in the prosecution process when Policy directives are not complied with; and

(d)
may review a decision to prosecute or not to prosecute, after consulting the relevant Director of Public Prosecutions and after taking representations within a period specified by the National Director of Public Prosecutions, from the following: 




(i)
The Accused person. 




(ii)
The complainant. 

(iii)
Any other person or party whom the National Director considers to be relevant.”.


(our underlining).

 AUTONUM  \* Arabic  
Of further significance is sub-section (7) which reads:

“(7)
All other matters concerning the prosecuting authority must be determined by national legislation.”
Notwithstanding this the NPAA specifically re-enacted the above position in Section 22.

 AUTONUM  \* Arabic  
In short, the above matters were so significant so as to be enshrined in the Constitution as Constitutional obligations framed as such beyond the reach of national legislation.
 AUTONUM  \* Arabic  
Section 179(5)(d) means exactly what it says. If a NDPP seeks to consider reversing any decision to prosecute or not, compliance with its consultative and hearing requirements must first be complied with. The present prosecution falls four square within those parameters. It flows from an NDPP decision of Pikoli and/or Mpshe which reversed the 2003 decision by the then NDPP Ngcuka and the Head of the DSO McCarthy, who was a Director of Public Prosecutions, indeed a Deputy National Director of Public Prosecutions (whether these were joint or concurring decisions matters not) not to prosecute Zuma, without in any way purporting to comply with Section 179(5). Indeed Mpshe’s decision ignored the specific complaint by the Applicant in the hearing before Msimang J that the peremptory provisions of Section 179(5) are being negated as well as an express request by Zuma to be heard prior to any such decision being made. Whilst Pikoli could hardly have been unaware of Section 179(5), we submit that the papers substantiate the Applicant’s contention that Mpshe’s disregard of Section 179(5)(d) or any claim to be heard prior to the decision, was clearly deliberate. There is absolutely no reason at all why that request should not have been recognised and given effect to. No reason at all has been proffered in these papers. This conduct is wholly at odds with the Constitutional dictates regarding the exercise of the decision to prosecute or not, and simply unlawful. (Compare also the reasoning in AG v Blom supra). 
 AUTONUM  \* Arabic  
We deal hereafter with the above issues in detail. The NDPP has sought firstly to escape from the dictates of Section 179(5)(d) by reading into the section various qualifications which one would have expected to have been expressly written if they were intended. These arguments will be fully dealt with in oral argument and the full heads once they are properly raised in the heads. Some of the anticipated arguments are dealt with hereafter. 
 AUTONUM  \* Arabic  
However, it is clear that Section 179(5)(d) has meaning and exists and has to be complied with, irrespective how restrictive a meaning the NDPP wish to attach to it. The Respondent is encouraged in that this meaning stands in contrast to the lack of similar precise and specific requirements for prosecution in the line of authority to reverse decisions to prosecute or not to prosecute. It is with respect a cart before the horse approach to utilise this as a justification for giving Section 179(5) a restrictive interpretation. The framers of the Constitution dealt with the apex structure of the Prosecution. They decreed that the NDPP should comply with these dictates if he is to reverse a decision to prosecute or not. They also decreed the NDPP had to formulate binding legal Policy and directives for prosecutors well aware of the injunction of Section 39 of the Constitution. They may well have considered that these Constitutionally prescribed instruments would contain similar mutatis mutandis provisions. It is submitted that the sense of the Policy and Code indeed calls for a similar Section 179(5)(d) approach albeit on a principle basis. What is clear, however, is that the lack of a similar and precise term to Section 179(5)(d) in these instruments cannot be utilised to interpret the Constitution. It may also be that because of the level of the NDPP’s intervention ad the finality thereof in a hierarchical sense as well as the political connotations to the appointment, the specific requirements were set. One cannot however, use the provisions of the NPAA and the structures there created to interpret the Constitution which is both the earlier and supreme law. Once this is realised, much of the basis of the argument seeking to restrict Section 179(5) simply disappears. Even the Hofmeyr account, unreliable though this may be as to detail, fit readily into the ordinary meaning of Section 179(5)(d). These speak of a concern that the institution of a NDPP may be used by Government to change decisions to prosecute or not. It is clear that such use may even more readily be called for to reverse the decisions of a less malleable NDPP, for that can only be reversed in such manner. The very rationale of Section 179(5)(d), to prevent government manipulation of decisions to prosecute or not, thus calls for the widest ambit of the Section and certainly to cover reviews of a previous NDPP’s decisions (appointed by a different government). Clearly, Section 179(5)(d) also envisages fair and proper decision making subject to judicial review, otherwise the protection is illusory – compare HIGHSTEAD ENTERTAINMENT (PTY) LTD T/A 'THE CLUB' V MINISTER OF LAW AND ORDER AND OTHERS 1994 (1) SA 387 (C). Although of a limited nature, the exercise of prosecutorial discretion has always been reviewable.

THE INTERPRETATION OF SECTION 179(5):
 AUTONUM  \* Arabic  
Section 179(5) is largely echoed by Section 22(1) and (2). Section 22’s head note relates the subject matter as pertaining to the “Powers, duties and functions of National Director.”.

 AUTONUM  \* Arabic  
Section 179(5)(c) empowers the NDPP (may review) to review i.e. reconsider a decision to prosecute or not to prosecute.

The decision he may review.
The Section contains no qualification as to whose decision to prosecute the NDPP may review and there is no justification for reading any into the Sections. There are no linguistic considerations which call for a restrictive approach and the unqualified mode reads perfectly rationally. There is nothing irrational about the unqualified sense. There is no reason why the words of the Section should not be accorded their obvious and clear grammatical meaning.
 AUTONUM  \* Arabic  
There are indeed a number of reasons why it should be given exactly that sense:
(a) The Section provides safeguards designed to render the process of the NDPP reviewing a decision to prosecute or not to prosecute, fair to those directly affected by it and to promote a fair process and correct results. Hence the obligation to hear and consider input from various parties before reconsidering and changing or maintaining the previous decision. It is not clear given the permissions of Section 39 of the Constitution and the equality provisions of Section 9, why these safeguards would apply to some NPA decisions and not others.
(b) Constitutional jurisprudence has established that the Court interpreting the Constitution must strive to give constitutional protections the widest ambit it may rationally have. 
(c) Persons are entitled to rely upon such decisions to prosecute or not (see the Policy).
 AUTONUM  \* Arabic  
Section 179(5) clearly embodies constitutional protections against an unfair, over-hasty, arbitrary or incorrect change of a decision to prosecute or not. There is no need why this protection should not be give the maximum extension it appears to have. What harm is done if the NDPP has to comply with the requirements of Section 179(5)(d) in respect of all decisions he reconsiders? None springs to mind. The Code recognises that persons affected are generally entitled to reasons for changes of the decision to prosecute.  There is a practice that persons may make representations regarding such decisions (see also infra). 
 AUTONUM  \* Arabic  
On the other hand, Section 179(5)(d)’s observance accords with hallowed common law rules and the rule of law which is a foundational value of our law. 
 AUTONUM  \* Arabic  
It is so that observance of the audi alterem partem rule has never been required for the first decision to prosecute, and that there are obvious and logistical reasons relating to numbers, time, etc why such a practice may well not be workable. It is an entirely different position where:

(a) A decision to prosecute or not to prosecute has been made (which decision is by legal provision, required to have been made in a careful and considered manner) - a decision which the Prosecuting Authority cannot be hurried into or forced to make – only unreasonable delay which impacts on the trial itself if the decision is to prosecute, and where the prosecution is given great latitude, may legally detract from “a take as long as you like norm”. There is indeed every reason why in such circumstances the right to be heard, should be recognised and given effect to – it is not a logical non sequitur to afford a right to be heard as to whether a decision taken and acted upon should be changed even if there was no right to be heard in respect of the taking of the decision. As the Code recognises – people rely on and act in accordance with such decisions.  The NPA seeks to restrict the ambit of Section 179(5)(d) as much as possible. To this end reliance is placed in particular on the personal account of Hofmeyr and suggested implications of the texts. These are of questionable value. The admissibility and value of Hofmeyr’s opinions are dealt with later but the entire approach seems at odds with the Constitutional jurisprudence as to the interpretation of the Constitution. 
(b) The decision has been conveyed to the immediately affected parties (a fortiori where it is conveyed to all affected parties).
(c) Reasons for the decision may be asked for and must be given (see the Code).
(d) There is statutory recognition that the parties immediately affected by the decision are entitled to rely on it and arrange their affairs accordingly (see the Policy).
THE RATIONALE OF SECTION 179(5)(d):
 AUTONUM  \* Arabic  
The purpose of Section 179(5)(d) is to protect the legitimate reliance especially an Accused and a Complainant place on a duly considered and announced decision to prosecute or not to prosecute as these are the entities which generally are most directly and significantly affected in a paradigmatic prosecution. The absolutely drastic and significant effects of such decisions constitute common sense knowledge and experience well illustrated by the experiences of Zuma.  Merely being prosecuted can destroy a person even if he is eventually acquitted.
 AUTONUM  \* Arabic  
Consistency is another value which is protected by Section 179(5)(d). Confidence in the process, and the absence of political influence likewise. Section 179(5) recognises that such reliance is worthy of protection. Finality is a valued consideration in the prosecutorial process as evidenced inter alia by the permanent stay remedy and the provisions of Section 342A of the CPA. 
 AUTONUM  \* Arabic  
Section 179(5)(d) simply means that a NDPP is only empowered to review a decision to prosecute or not if he/she first complies with the process set out therein. The rationale for this specific focus on the NDPP may well lie in the following:

(a) The NDPP is a direct appointment of the President. Such an appointment was somewhat foreign to the pre-Constitutional era where the ultimate decision to prosecute vested in various attorney generals for various areas – there was no single overall attorney general. The NDPP is further appointed for a limited period and may be suspended or dismissed by the President and Parliament (the latter really a simple voting process). Parliament can thus readily dismiss a NDPP and the President then appoints another who as head of the NPA would freely be able to change decisions within the structure. 
(b) Section 179 clearly contemplates that the NDPP will not normally be the decision maker in respect of decisions to prosecute or not. This is evident inter alia from the limited capacity to make decisions in the prosecution process Section 179(5)(c). Section 179(5)(d) continues on the same premises.

(a) This is no reason to exclude a decision by the NDPP himself from the rationale of Section 179(5)(d). Indeed, the rationale applies a fortiori; the safeguards are needed more than ever. The recent Selebi / Pikoli / Mpshe saga illustrates this in part. If one NDPP institutes a prosecution or decides not to, which the Government disapproves of, you can suspend him, dismiss him etc and another Government appointee can then reverse the decision without any of the Section 179(5)(d) safeguards being met.

(b) If it was intended to restrict the NDPP’s powers of review to decisions by a DPP, this would have been very easy to formulate and it is extremely odd that this was not done given all the deliberations which went into its formulation.

CONSULTATION WITH THE RELEVANT DPP:
 AUTONUM  \* Arabic  
In respect of (a) there is no suggestion that this must be a decision of the relevant DPP; the Section certainly does not say so, nor does it imply it at all. It would have been very easy to find the words to express this if this was the intention. The structure of the prosecution authority prior to the Constitution was that at the apex of all prosecutorial decision-making in respect of geographical areas making up the RSA, was an attorney general (the equivalent of the DPP) with a number of prosecutors resorting, under him/her. 
 AUTONUM  \* Arabic  
Special areas of investigation will also resort under DPP’s (Section 13(1)(b) and (c) of the NPAA). All prosecutorial decisions will be the resort of a DPP in the system created; the DPP being in general control of the prosecutors under him/her. Thus for any decision to prosecute or not to prosecute there will be a relevant DPP. The need to consult with him before engaging in a reconsideration of a decision resorting under him, is obvious. He is the party who can ensure full information on the previous decision whilst internally maintaining his position as the apex decision maker below the NDPP. Moreover, the Code and the Constitution require consistency in approach in the DPP’s area of jurisdiction which clearly calls for his input in any process which may impeach a decision presumably taken on that basis. That is why the Section 179(5)(d) does not refer to consultation with the previous decision maker (albeit DPP or prosecutor) but the relevant DPP who by now may be either a different person or indeed a different DPP (e.g. serious economic offences have recently been moved from the jurisdiction of a specific DPP (Head of the previous Investigating Directorate for Serious Economic Offences) for such to a broader one of serious offences resorting under the DSO).
AFTER REPRESENTATIONS WERE INVITED AND CONSIDERED:
 AUTONUM  \* Arabic  
This places as a pre-requisite for the NDPP’s capacity to review a decision to prosecute, a positive obligation on him to invite representations (otherwise interested parties may not even know about the review from the parties mentioned) and to consider these before deciding to change the previous decision or not. 
PRIOR REPRESENTATIONS:
 AUTONUM  \* Arabic  
The Constitution is very clear that these steps must be taken before the actual reconsideration of the decision takes place. If representation after the reconsideration and decision would have sufficed, words to express this could and would have been readily found. The reasons for this emphasis on a priori representations are obvious:

(a) The change in the decision has immediate and significant consequences for especially the Accused and the Complainant : such consequences were intended not to be visited on these parties without the safeguards for promoting a correct decision, first being observed.
(b) THE APPROPRIATE ORDER: Section 179(5) of the Constitution and Section 22 of the NPAA clearly envisages a call for representations prior to the decision to prosecute or not being reconsidered so as to form part of the reconsideration process. It is well recognised that generally an opportunity to make representations subsequent to a decision, is for a variety of reasons, but a poor and unless unavoidable, no acceptable substitute for a prior opportunity to do so. 

See:
AG V BLOM 1988 (4) SA645 (A) at 668 C – D and authorities there cited.
(c) The change in decision by an official who was a direct appointee of the President with the power to change any decision to prosecute or not of any one in respect of any offence and relating to the whole of the RSA. 

THE DECISION OF AUGUST 2003:
 AUTONUM  \* Arabic  
(a) It is clear that the decision of August 2003 was a thoroughly considered decision announced to the public with the awareness that greater publicity would attach to it (far greater than any Government Gazette).  The Applicant himself was privately informed of the decision shortly before the public announcement.

(b) It was quite clearly a decision, which is in terms of PAJA, could be challenged by way of review by any interested party; such review to be instituted within 180 days from the date of announcement. See PAJA Section 1, Administrative Action (ff) which excludes from its ambit “a decision to institute or continue a prosecution.”. The intention was that a decision not to prosecute, would be reviewable (SA Law Commission Report) under PAJA. See also Hoexter Administrative Law in SA (2007), p213 and the sources there cited. 

(c) It was a deliberate decision not to prosecute for the reasons announced. It was not a statement that a decision was still being considered or that a decision was left in abeyance.

(d) The decision not to prosecute was made by the head of the DSO McCarthy; that decision was considered by the NDPP who clearly concurred in the decision; alternatively it was a decision made by the head of the DSO and the NDPP jointly.

 AUTONUM  \* Arabic  
Most significant is, however, that there was a decision by a Director and the NDPP not to prosecute Zuma. It would be wholly irrational if the decision of the Director carried less weight for purposes of Section 179(5)(d) simply because he and the NDPP concurred. That would mean that an Accused is stripped of the safeguards in Section 179(5)(d), because a NDPP happened to agree with the decision of the Director or Head of an investigating Directorate! Any rational reading of how such a situation is to be affected by Section 179(5)(d) would be that such decision should have even a greater claim to stand unless the Section 179(5)(d) pre-requisites are met.

 AUTONUM  \* Arabic  
If ever there was a decision which rationally would fall within the ambit of Section 179(5)(d), it was the 2003 decision.

 AUTONUM  \* Arabic  
Section 39 of the Constitution enjoins a Court to:

“39
Interpretation of Bill of Rights

(1) 
When interpreting the Bill of Rights, a court, tribunal or forum-

(a)
must promote the values that underlie an open and democratic society based on human dignity, equality and freedom;



(b)
must consider international law; and



(c)
may consider foreign law.

(2)
When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.

(3) 
The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill.”
 AUTONUM  \* Arabic  
The Courts have frequently stated that the proper approach calls for an extensive interpretation of the rights protected by the Constitution.

 AUTONUM  \* Arabic  
In the light hereof it is different to understand why the NDPP can change the decision of a DPP in terms of Section 179(5) but he can do so without any of the safeguards for interested parties in the form of an a priori  hearing, if a DPP has made a decision and that decision is endorsed by the previous NDPP or if a previous NDPP had made the decision on his own. Both the dictates of Section 39, that of rationality which is a Constitutional value, and the equality and non-discrimination provisions of the Constitution seem to militate against this result. Why would an Accused be worse off where both the DPP and the NDPP decided not to prosecute him in respect of the pre-requisites for the changing of that decision by the NDPP than when that decision was made solely by the DPP? The point is that the result of the Prosecution’s machinations is that the head of the DSO and the NDPP had decided not to prosecute him, a decision he can rely on and these decisions were reversed without the now Accused being allowed an opportunity to make representations. Rationality and equality indicate that such an Accused would even more so be protected by the jurisdictional pre-requisite of prior representations. Indeed especially where these appointments are made directly by Government leaders, one can readily understand the very real need for the Section 179(5) process to protect suspects from political control of the decisions to prosecute by the simple expedient of replacing one DPP and/or NDPP with others and so negate the earlier decision to prosecute or not.  

 AUTONUM  \* Arabic  
This also accords with the interpretation principle that one must interpret statutory provisions especially those providing protection to individuals, in a manner so as to give them efficacy.

 AUTONUM  \* Arabic  
If the NDPP’s decision herein is held to fall outside the ambit of Section 179(5), it is extremely easy to avoid the provision of Section 179(5).

 AUTONUM  \* Arabic  
A positive and carefully considered decision not to prosecute at the highest level of the NPA would have no legal effect or consequence; it would be a thing writ in water.

 AUTONUM  \* Arabic  
It is quite clear that given the NDPP’s apex position in the NPA hierarchy, that only a decision by that official could change the August 2003 decision not to prosecute, given the manner in which the August 2003 decision was taken.

 AUTONUM  \* Arabic  
The DSO who was the relevant director for such purposes, could not alter the previous decision – the previous decision was taken by the DSO and the NDPP. Any decision to prosecute would then have to reverse the converse decision of the DSO and the NDPP. Such reconsideration could only come at NDPP level. There is no way that the DSO could reverse a decision by the NDPP. 

 AUTONUM  \* Arabic  
If the jurisdictional pre-requisites of Section 179(5) had to be met where a NDPP reconsidered a DPP or DSO’s decision to prosecute or not with a view of potentially reversing that, these pre-requisites apply a fortiori where the reconsideration is that of the concurring earlier decisions of both DSO and NDPP.

 AUTONUM  \* Arabic  
The Respondent’s apparent argument to the contrary as it appears from the papers is now considered in more detail.

A:
CENTRAL ISSUE: THE INTERPRETATION OF SECTION 179(5)(d)
 AUTONUM  \* Arabic  
The central issue in this application turns on the correct interpretation of section 179(5)(d).  The Respondent seeks to limit the ambit of the meaning of section 179(5)(d) in two ways:

(a)
first it relies on the evidence of HOFMEYR and certain background materials to identify the “legislative mischief” that section 179(5)(d) was designed to overcome; and

(b)
second, it relies on a textual interpretation of the section.
 AUTONUM  \* Arabic  
We deal with each of these in turn.  In summary, it is submitted that:

(a)
HOFMEYR’S personal recollections and interpretations are inadmissible and cannot be admitted or considered as evidence on the proper interpretation of section 179(5)(d);

(b)
the documents relied on by HOFMEYR in any event do not support his evidence on the legislative mischief that section 179(5)(d) was designed to redress;

(c)
the textual interpretation contended for by the Respondent is incorrect; and

(d)
the Applicant’s interpretation of section 179(5)(d) is reinforced by well established principles of constitutional and statutory interpretation.

A2.
The Circumstances and Manner in which Background Materials May be Used in Interpreting the Constitution

 AUTONUM  \* Arabic  
Prior to our constitutional dispensation, the principles guiding the extent to which background materials could be used by a court to determine the meaning of statutory provisions were well established.

 AUTONUM  \* Arabic  
In Attorney-General, Eastern Cape v Blom and others 1988 (4) SA 645 (AD), Corbett JA, as he then was, summarised these principles as follows:

“Finally, appellant's counsel submitted that this Court should have regard to the Report of the Commission of Enquiry into Security Legislation, whose investigations shortly preceded the passing of the  Act, in order to ascertain the intention of the Legislature; and that the report supported appellant's contention as to the meaning of s 30(1). Relevant extracts from the report were attached to counsel's heads of argument. In this connection counsel referred to the judgment in the case of Westinghouse Brake & Equipment (Pty) Ltd v Bilger Engineering (Pty) Ltd 1986 (2) SA 555 (A) at 562H - 563A and the minority judgment of Galgut AJA in S v Mpetha 1985 (3) SA 702 (A) at 712H - 713E. In the former judgment I referred to certain English cases of high authority in which it had been held that

'... in construing a statute where the words are not clear and unambiguous the Court may have regard to the report of a Royal Commission or committee appointed by the Government which shortly preceded the passing of the statute in order to ascertain the mischief aimed at and the state of the law as it was then understood to be, but not to determine the meaning attached by the commission or committee to any draft Bill recommended in the report which formed the basis of the statute passed by Parliament'.

The judgment referred to certain South African and other authorities and then proceeded:

'In my opinion, our courts too are entitled, when construing the words of a statute which are not clear and unambiguous, to refer to the report of a judicial commission of enquiry whose investigations shortly preceded the passing of the statute in order to ascertain the mischief aimed at, provided that there is a clear connection between, on the one hand, the subject-matter of the enquiry and recommendations of the report and, on the other hand, the statutory provisions in question.'

It is clear that this Court approved of reference to the report of a judicial commission of enquiry in the circumstances postulated, only in order to ascertain the mischief aimed at by the statutory enactment in question. It did not approve of such a report being used in order determine the meaning attached by the commission to any draft legislation recommended in the report, which formed the basis of the statute passed by Parliament. Indeed, the English authorities referred to in the judgment expressly disapprove of a report being used for this latter purpose; and I agree with that approach. I have read the extracts  from the report attached to counsel's heads of argument. As I see it, counsel is endeavouring to use the report in order to demonstrate the interpretation placed by the Commission upon the draft s 30 - and its predecessor, s 12A of the Internal Security Act 44 of 1950 (as amended by ss 6 and 8 of the Internal Security Amendment Act 79 of 1976) - as an aid to the construction of s 30 of the Act as passed by Parliament.  This is precisely the purpose for which such a report may not be used. This argument, therefore, falls to the ground.” (At 668H-669F)(Emphasis added.)

 AUTONUM  \* Arabic  
The principles were thus:

(a) 
the reports of judicial commissions could be considered to ascertain the mischief sought to be remedied by the legislation;

(b)
this was to assist in resolving ambiguities or obscurities in words in a statute;

(c)
such background material had to show a clear connection between the matters discussed therein and the statutory provisions in question; and

(d)
that enquiry into ascertaining the legislative mischief, provided the foregoing constraints were met, could not be used as an aid to interpreting or constructing the sections of the statute at issue.

 AUTONUM  \* Arabic  
In the new constitutional era, those interpretive principles have not been changed.  They have been endorsed and approved by the Constitutional Court with the addition of further cautionary principles.

 AUTONUM  \* Arabic  
In S v Makwanyane and Another 1995 (3) SA 391 (CC), (the death penalty decision) the Constitutional Court approached the use of background materials, in the following manner and with the following additional cautions:

“Legislative history 

[12] The written argument of the South African Government deals with the debate which took place in regard to the death penalty before the commencement of the constitutional negotiations. The information that it placed before us was not disputed. It was argued that this background information forms part of the context within which the Constitution should be interpreted.

[13] Our Courts have held that it is permissible in interpreting a statute to have regard to the purpose and background of the legislation in question.

'Certainly no less important than the oft repeated statement that the words and expressions used in a statute must be interpreted according to their ordinary meaning is the statement that they must be interpreted in the light of their context. But it may be useful to stress two points in relation to the application of this principle. The first is that "the context", as here used, is not limited to the language of the rest of the statute regarded as throwing light of a dictionary kind on the part to be interpreted. Often of more importance is the matter of the statute, its apparent scope and purpose, and, within limits, its background.'

[14] Debates in Parliament, including statements made by Ministers responsible for legislation, and explanatory memoranda providing reasons for new Bills have not been admitted as background material. It is, however, permissible to take notice of the report of a judicial commission of enquiry for the limited purpose of ascertaining 'the mischief aimed at (by) the statutory enactment in question'. These principles were derived in part from English law. In England the Courts have recently relaxed this exclusionary rule and have held, in Pepper (Inspector of Taxes) v Hart and related appeals that, subject to the privileges of  C the House of Commons,

'. . . reference to parliamentary material should be permitted as an aid to the construction of legislation which is ambiguous or obscure or the literal meaning of which leads to an absurdity. Even in such cases references in court to parliamentary material should only be permitted where such material clearly discloses the mischief aimed at or the legislative intention lying behind the ambiguous or obscure words.'

...

[17] Our Constitution was the product of negotiations conducted at the Multi-Party Negotiating Process. The final draft adopted by the forum of the Multi-Party Negotiating Process was, with few changes, adopted by Parliament. The Multi-Party Negotiating Process was advised by technical committees, and the reports of these committees on the drafts are the equivalent of the travaux préparatoires relied upon by the international tribunals. Such background material can provide a context for the interpretation of the Constitution and, where it serves that purpose, I can see no reason why such evidence should be excluded. The precise nature of the evidence, and the purpose for which it may be tendered, will determine the weight to be given to it.

[18] It has been said in respect of the Canadian Constitution that

'. . . the Charter is not the product of a few individual public servants, however distinguished, but of a multiplicity of individuals who played major roles in the negotiating, drafting and adoption of the Charter. How can one say with any confidence that within this enormous multiplicity of  actors . . . the comments of a few federal civil servants can in any way be determinative.' 

Our Constitution is also the product of a multiplicity of persons, some of whom took part in the negotiations, and others who as members of Parliament enacted the final draft. The same caution is called for in  respect of the comments of individual actors in the process, no matter how prominent a role they might have played.

[19] Background evidence may, however, be useful to show why particular provisions were or were not included in the Constitution. It is neither necessary nor desirable at this stage in the development of our constitutional law to express any opinion on whether it might also be relevant for other purposes, nor to attempt to lay down general principles governing the admissibility of such evidence. It is sufficient to say that where the background material is clear, is not in dispute, and is relevant to showing why particular provisions were or were not included in the Constitution, it can be taken into account by a Court in interpreting the Constitution. These conditions are satisfied in the present case.”(Footnotes omitted.)(Emphasis added.)

 AUTONUM  \* Arabic  
In reaching these conclusions, the Court in Makwanyane made reference, in paragraph 14 quoted above, to the decisions in Attorney-General, Eastern Cape v Blom, supra, and in Westinghouse Brake and Equipment (Pty) Ltd v Bilger Engineering (Pty) Ltd 1986 (2) SA 555(A) at 562C-563A, in support of the general principles described earlier.

 AUTONUM  \* Arabic  
Accordingly, the Court in Makwanyane, for the limited purpose of construing whether the death penalty was constitutional was prepared to have regard to limited background material preceding the adoption of the Constitution, for the sole purpose of understanding why particular provisions were or were not included in the text.  However, this was against the preconditions that such documents were clear and relevant to the exercise at hand.  Further, it cautioned against taking the comments of individual participants in the process into account.

 AUTONUM  \* Arabic  
Those principles of interpretation, were revisited by the Constitutional Court in Minister of health v New Clicks SA (Pty) Ltd and Others 2006(2) SA 311 (CC) at paragraphs 200-201 where the Court restated the general position as follows:

[200] In S v Makwanyane and Another I had occasion to consider whether background material is admissible for the purpose of interpreting the Constitution. I concluded that 

'where the background material is clear, is not in dispute, and is relevant to showing why particular provisions were or were not included in the Constitution, it can be taken into account by a Court in  interpreting the Constitution'.

[201] Although it is not entirely clear whether the majority of the Court concurred in this finding, none dissented from it. I have no reason to depart from that finding and, in my view, it is applicable to ascertaining 'the mischief' that a statute is aimed at where that would be relevant to its interpretation. This would be consistent with  the decisions of the Appellate Division in Attorney-General, Eastern Cape v Blom and Others 162 and Westinghouse Brake & Equipment (Pty) Ltd v Bilger Engineering (Pty) Ltd 163 and the cases from other jurisdictions referred to in Makwanyane's case.”(Footnotes omitted.)(Emphasis added.)

 AUTONUM  \* Arabic  
In New Clicks, supra, one of the parties sought to place reliance on evidence given by the former Director-General of Health as to the meaning of a section in the Medicines Act, including his opinion on the meaning of that section.  The Court held:

“The opinion of the former Director-General as to the meaning of s 22G is not admissible for this purpose.  It is the Court’s duty, and not that of the former or present Director-General, to interpret the statute.”(at paragraph 205)

 AUTONUM  \* Arabic  
It is submitted that these are the principles against which the background evidence relating to the correct interpretation of section 179(5)(d) of the Constitution must be approached.

A3.
The Evidence of Hofmeyr and Background Materials
 AUTONUM  \* Arabic  
Hofmeyr first confirms (at paragraph 6), the correctness of paragraphs 107-147 of du Plooy’s affidavit which deals with the interpretation of section 179(5)(d).  It is submitted that Hofmeyr is not qualified to do so, on the basis of the principles of interpretation described earlier, and that his opinion on the interpretation of the section is inadmissible.
 AUTONUM  \* Arabic  
Hofmeyr then asserts that concerns were raised by opposition parties relating to the creation of the office of the NDPP because this would give government political control over the DPPs.  However, none of the background materials attached to the affidavit of Hofmeyr specify or make reference to these concerns.  To the contrary, the only document referring to any disagreement is “WAH1” wherein it is recorded that there was no agreement on:

(a)
the recognition of the office of the Attorney-General in the Constitution;

(b)
the need for the office of the National Attorney-General and its recognition in the Constitution; and

(c)
diverse views were expressed on what the functions of the National Attorney-General should be.

 AUTONUM  \* Arabic  
Nowhere in any of the other documents is any reference made as to the purpose of the inclusion of section 179(5)(d).  Nor is there any reference in these materials on the alleged concerns over political interference.

 AUTONUM  \* Arabic  
In this regard, it is to be noted that the state argued successfully in Minister of Defence v Potsane and Another; legal Soldier (Pty) Ltd and others v Minister of Defence and Others 2002 (1)(SA) 1 (CC) that the purpose of creating an NDPP was to do away with many prosecuting authorities for diverse jurisdictions:

“[18] The point of departure of the argument on behalf of the Minister and the amicus is the regime under the Attorney-General Act 14 which was introduced in 1992 to replace ss 3 and 4 of the Criminal Procedure Act. This Act and the criminal Codes that previously governed the role, function and powers of Attorneys-General, provided for an Attorney-General for each of the then Provincial Divisions of the Supreme Court in 'white' South Africa while each of the 'independent' or 'self-governing' territories also had an attorney-general. In terms of s 5 of this Act attorneys-general conducted prosecutions in the name of the State in their respective jurisdictions. They enjoyed substantial independence, though they were accountable to the Minister of Justice who annually tabled their reports in Parliament. It is evident that the drafters of s 179 had the Attorney-General Act before them. Several of its provisions are echoed and the basic structure is mirrored. 

[19] The most important change brought about by s 179 - and one crucial to the argument for the Minister - is that a single national prosecuting post was created. Previously there was a direct link between the Minister of Justice and the various Attorneys-General, whose activities such Minister coordinated and to whom they reported.  What s 179 did was to slot the NDPP in between the political head of the Department of Justice and the officers at the head of the provincial prosecutorial divisions. The effect of the change was to gather the strands of the country's prosecutorial services in the hands of one non-political chief executive officer directly appointed by the President. This change, so it is argued, is what the opening  words of s 179(1) describe.”(Footnotes omitted.)
 AUTONUM  \* Arabic  
There is thus no suggestion, either in the documents relied on or from decisions on the import of section 179 of the Constitution of any of the “controversies” alluded to by Hofmeyr.  Consequently, it is submitted that the evidence of Hofmeyr and the supporting documents:

(a)
do not reflect the “legislative mischief” that the deponent says there was; and

(b)
are entirely irrelevant to and inadmissible for the interpretation of section 179(5)(d).

 AUTONUM  \* Arabic  
Hofmeyr contends next that the successive drafts demonstrate that the power to review decisions of Attorneys-General was limited to the power to review decisions not to prosecute (paragraph 16, “WAH3”) and was limited to the power to review decisions of Attorneys-General.  This is not what the document says.  Section 169(5)(c) permitted the national Attorney-General to “intervene in the prosecution process when Policy directions are not complied with” and provided in (d) for the power to “review any decision not to prosecute, and issue directions to prosecute in specific cases”.

 AUTONUM  \* Arabic  
Annexure “WAH5” similarly provided the National Attorney-General with the power “intervene in the prosecution process when Policy directions are not complied with” and “to “review any decision not to prosecute, and issue directions to prosecute in specific cases.”  Once more, there is no indication of any intention to limit the powers of intervention or review by the National Attorney-General.

 AUTONUM  \* Arabic  
The inclusion of section 179 in “WAH6” kept the same formulation.  It permitted the NDPP to “intervene in the prosecution process when Policy directives are not complied with” and to “review a decision to prosecute or not to prosecute” after consulting with a range of people.  Once more, there is no intention to limit the ambit of the intervention or review.

 AUTONUM  \* Arabic  
Accordingly, the background material relied upon by Hofmeyr do not support his contentions at paragraph 20 that “the powers of the NDPP up to this time had included only the power to review and overturn a decision by a DPP not to prosecute” as this was regarded as “less controversial.”

 AUTONUM  \* Arabic  
It is submitted there is equally no clear demonstrated intention to limit the power of review to decisions taken only by DPPs as is contended in paragraph 23.

 AUTONUM  \* Arabic  
As to the opinions expressed by Hofmeyr:

(a)
in paragraph 22 (his recollection of the purpose for the checks and balances);

(b)
paragraph 25 (his opinion that section 179 was not intended to import a new requirement that the NDPP or DPPs were not permitted to change their decisions without taking representations would have been a controversial matter);

(c)
paragraph 26 (that to the best of his recollection it was never argued or intended to curtail he powers of AGs to amend, review or reconsider their own decisions); and 

(d)
in paragraph 27 (his view that such “an inroad” would have been contrary to a clear intention to “limit interference from any quarter”),

it is submitted that such views, recollections and assertions are simply inadmissible and irrelevant to the interpretation of section 179(5)(d).

 AUTONUM  \* Arabic  
Based on the foregoing, it is submitted that the evidence of Hofmeyr and the background materials sought to be relied on by the Respondent are inadmissible and irrelevant to the proper interpretation of section 179(5)(d).  They are not reports of technical committees referred to in Makwanyane, are not clear on the so called “legislative mischief”, do not provide any support for the limited ambit of the powers of the NDPP contended for by the Respondent and Hofmeyr’s views and recollections are inadmissible and irrelevant to the correct interpretation of section 179(5)(d).

 AUTONUM  \* Arabic  
The Respondent faces the additional difficulty, of course, that the authenticity and admissibility of these documents have been placed in dispute and the situation is thus different to that presented in Makwanyane.

A4.
The Respondent’s Interpretation of Section 179(5)(d)
 AUTONUM  \* Arabic  
The respondent’s textual interpretation of section 179(5)(d) is set out in paragraph 124 of the affidavit of du Plooy.

 AUTONUM  \* Arabic  
In essence, the Respondent relies on three textual indicators for its interpretation.

 AUTONUM  \* Arabic  
The respondent contends that the use of the word “review” implies that the section is invoked where the NDPP is changing a decision taken by a “subordinate” functionary.  It is submitted that the section is open-ended and the word review does not in and of itself suggest an intention to confine any such review to the ambit of decisions taken by subordinate functionaries.  If this were the intention, then the Constitution would have said so and it would have been very easy to include words to limit the ambit of the section. Moreover, a functionary is now entitled to take his own decision on review. 
 AUTONUM  \* Arabic  
The respondent contends that the section requires consultation with “the relevant DPP” which “implies” that a DPP has been involved in the decision to be reviewed.  Once more, there is no textual indication that this was meant to be the case.
 AUTONUM  \* Arabic  
It is submitted that nothing turns on the fact that consultation is required with the relevant DPP.  The NPA consists of the NDPP, DPPs and prosecutors, structured in terms of an Act of Parliament: Section 179(1) of the Constitution.  It is not inconceivable that the reference to DPPs in that context relates to the DPP “in charge” of the prosecutor whose decision might be on review.  The fact that consultation is required with the relevant DPP does not mean that where the decision sought to be reviewed is a previous decision taken by a NDPP, such consultation with the relevant DPP may or may not be necessary. 

 AUTONUM  \* Arabic  
There is nothing in the language of the section to suggest that its application is excluded when decisions are taken by DPPs with the concurrence of the NDPP or to decisions taken by the NDPP, bearing in mind that given the hierarchical structure of the NPA, the power to prosecute or not to prosecute ordinarily vests in and will in the first instance be taken either by prosecutors or DPPs.

 AUTONUM  \* Arabic  
Where a decision is taken by a DPP jointly or with the concurrence of the NDPP, it becomes a decision of both the NDPP and the DPP.  In that event a DPP will not be in a position to reverse a decision on whether to prosecute or not to prosecute.  Only the NDPP may review such decision.

 AUTONUM  \* Arabic  
Once more it is submitted that this textual indicator does not assist the Respondent in the particular interpretation it seeks to place on section 179(5)(d).

 AUTONUM  \* Arabic  
Next it is contended that the requirements “are only applicable when the NDPP reverses the DPP’s decision.” It is argued that if the NDPP persuades the DPP to reverse his own decision then the procedure need not be followed. With great respect this is not the evidence as to Pikoli’s decision and given the NDPP’s role as the head of the DPP in question this “persuasion” seems an easy way to stymie the provisions of Section 179(5)(d). Two other answers spring to mind. If the Director then changes his mind why was the decision taken by Pikoli and Mpshe? Clearly once Ngcuka had confirmed the decision, the decision could no longer be reversed by a lower functionary. Secondly, this is not what the Section states – it requires the steps in Section 179(5)(d) to be taken before the decision on review is taken. The NDPP does not at that stage know whether he is going to reverse or uphold. The Respondent reverse engineers the process in its logic. If the NDPP confirms the decision not to prosecute and he did not hear representations from the Complainant, his decision is ultra vires and offensive to legality.
 AUTONUM  \* Arabic  
Once more, it is submitted that these arguments are not supported by the words in section 179(5)(d).  There is no textual indication to limit the application of the process of taking representations only to instances in which the NDPP acts contrary to the wishes of a subordinate prosecutorial member.

 AUTONUM  \* Arabic  
The section deals with the power given to the NDPP to “review a decision to prosecute or not to prosecute.”  It is submitted that there is no textual basis supporting the limitation of the scope of the subject matter of the section.

 AUTONUM  \* Arabic  
If as the State contends that one of the concerns during the constitutional drafting process was to avoid political interference in the decision on whether to prosecute or not and given the apex position of the NDPP, who is appointed by the President, then similar considerations may well dictate the need, to avoid political interference in a decision previously taken, endorsed or adopted by a NDPP to enable a review of such decision by another NDPP.  There is nothing in the plain language of the section to preclude its application in such instance.

 AUTONUM  \* Arabic  
In the result it is submitted that the textual arguments advanced by the Respondent for its interpretation are not supported by the plain language of the section.  If the framers of the Constitution had intended to limit the ambit of the section, as suggested by the Respondent, they could simply and easily have done so.

A5.
The Applicant’s Interpretation is Supported by the Principles of Statutory and Constitutional Interpretation
 AUTONUM  \* Arabic  
The interpretation contended for by the State would have the effect that whereas the constitutional protections in section 179(5)(d) are available in one set of circumstances, they would not be available where one NDPP changes or reviews the decision of another NDPP.  The protections would also not be available if the NDPP is able to “persuade” a DPP to change his or her mind.  There can be no rational basis for this distinction, the textual provisions of section 179(5) do not suggest a rational basis for this distinction and the provisions of the equality clause would militate against this interpretation.

 AUTONUM  \* Arabic  
Section 39(2) of the Constitution requires the interpretation of legislation in a manner which “promotes the spirit, purport and objects of the Bill of Rights.”  This has come to be known as a “mandatory constitutional canon of statutory interpretation”.

Fraser v Absa Bank Ltd (National Director of Public Prosecutions as Amicus Curiae) 2007 (3) SA 484 (CC), at paragraph 43

See also:
Investigating Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others: In re Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC), at paragraphs 21-22:

“[21] Section 39(2) of the Constitution [the provision in the interim Constitution was s 35(3)] provides a guide to statutory   interpretation under this constitutional order. It states: 

''When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.''

This means that all statutes must be interpreted through the prism of the Bill of Rights. All law-making authority must be exercised in accordance with the Constitution. The Constitution is located in a history which involves a transition from a society based on division, injustice and exclusion from the democratic process to one which respects the dignity of all citizens, and includes all in the process of governance. As such, the process of interpreting the Constitution must recognise the context in which we find ourselves and the Constitution's goal of a society based on democratic values, social justice and fundamental human rights. This spirit of transition and transformation characterises the constitutional enterprise as a whole.

[22] The purport and objects of the Constitution find expression in s 1, which lays out the fundamental values which the Constitution is designed to achieve. The Constitution requires that judicial officers read legislation, where possible, in ways which give effect to its fundamental values. Consistently with this, when the constitutionality of legislation is in issue, they are under a duty to examine the objects and purport of an Act and to read the provisions of the legislation, so far as is possible, in conformity with the Constitution.'” (Footnotes omitted.)(Emphasis added.)

 AUTONUM  \* Arabic  
In Phumelela Gaming and Leisure Ltd v Gründlingh and Others 2007 (6) SA 350 (CC), the Constitutional Court expressed this duty as follows:
“[27] A court is required to promote the spirit, purport and objects of the Bill of Rights when 'interpreting any legislation, and when developing the common law or customary law'. In this no court has a discretion. The duty applies to the interpretation of all legislation and whenever a court embarks on the exercise of developing the common law or customary law. The initial question is not whether interpreting legislation through the prism of the Bill of Rights will bring about a different result. A court is simply obliged to deal with the legislation it has to interpret in a manner that promotes the spirit, purport and objects of the Bill of Rights. The same applies to the development of the common law or customary law.”(Footnotes omitted.)(Emphasis added.)

 AUTONUM  \* Arabic  
It is submitted that this applies with equal force to the interpretation of section 179(5).  On this basis this Court is enjoined to favour an interpretation that is expansive rather than limiting of the obvious protections and safeguards in section 179(5).

 AUTONUM  \* Arabic  
This was the position even in the pre-Constitutional era as it related to the right to a hearing.

See:
Attorney-General, Eastern Cape v Blom, supra, at 660F- 662I.
 AUTONUM  \* Arabic  
The Applicant’s interpretation of section 179(5)(d), on the other hand, is consistent with the plain language of the section and does not result in an interpretation offending the right to equality in section 9 of the Constitution.

 AUTONUM  \* Arabic  
Further, the interpretation contended for the by the Applicant is supported by well entrenched principles of interpretation enunciated by the Constitutional Court, for examples, in the cases cited above.

THE ALTERNATE BASIS - DUTY TO SEEK REPRESENTATIONS:
 AUTONUM  \* Arabic  
The Prosecution must act fairly in the prosecution process – this duty is well-known at common law and reinforced and further defined by various legal instruments – foremost among these are the Constitution, the Policy and the Code. 
THE PROSECUTION POLICY:
 AUTONUM  \* Arabic  
The prosecution Policy is not simply to be treated as an internal declaration of Policy which the NPA can change at will and observe to the extent it deems meet.

 AUTONUM  \* Arabic  
Section179(5)(a) reads:

“(5) The National Director of Public Prosecutions-
(a)
must determine, with the concurrence of the Cabinet member responsible for the administration of justice, and after consulting the Directors of Public Prosecutions, prosecution Policy, which must be observed in the prosecution process;”

(our underlining)
 AUTONUM  \* Arabic  
Section 21 of the NPAA reads:

“21
Prosecution Policy and issuing of Policy directives

(1) 
The National Director shall, in accordance with section 179 (5) (a) and (b) and any other relevant section of the Constitution- 

(a)
with the concurrence of the Minister and after consulting the Directors, determine prosecution Policy; and

(b)
issue Policy directives, which must be observed in the prosecution process, and shall exercise such powers and perform such functions in respect of the prosecution Policy, as determined in this Act or any other law. 

(2)
The prosecution Policy or amendments to such Policy must be included in the report referred to in section 35 (2) (a): Provided that the first prosecution Policy issued under this Act shall be tabled in Parliament as soon as possible, but not later than six months after the appointment of the first National Director.
(our underlining)
(sub-sections 3 to 5 omitted).
 AUTONUM  \* Arabic  
Compliance with the Policy is accordingly a Constitutional imperative and is recognised as such in the Policy itself:  (par 1).
It also recognises that members of the public will rely on such a document and conduct in accordance therewith: (par 2).

 AUTONUM  \* Arabic  
In short, the prosecution Policy, though it must clearly not be read and interpreted as a Statute as it lays down principles rather than rigid prescriptions, is a binding piece of law which the NPA must comply with, and which the public can legitimately expect will be complied with and which, where individual interests are threatened, can be enforced. 

 AUTONUM  \* Arabic  
The point has been made that members of the public are entitled as a counterpart of the obligation of the NPA to act in compliance with the prosecution Policy especially where the provisions thereof affect a member directly.

 AUTONUM  \* Arabic  
Under the heading “Restarting a Prosecution” the Policy provides as follows:-

“People should be able to rely on and accept decisions made by members of the Prosecuting Authority. Normally, when a suspect or an accused is informed that there will not be a prosecution or that charges have been withdrawn, that should be the end of the matter. 
There may, however, be special reasons why a prosecutor will review a particular case and restart the prosecution. These include:

· An indication that the initial decision was clearly wrong and should not be allowed to stand;

· An instance where a case has not been proceeded with in order to allow the police to gather and collate more evidence, in which case the prosecutor should normally have informed the accused that the prosecution might well start again; and 

· A situation where a prosecution has not been proceeded with due to the lack of evidence, but where sufficient incriminating evidence has since come to light.”
 AUTONUM  \* Arabic  
These provisions clearly recognise that a person may, albeit not absolutely, place a considerable degree of reliance on a positive decision not to prosecute him. Obviously the greater the degree of care and investigation which went into the decision, especially in respect of a serious matter, the greater the reliance which can reasonably be placed on the decision.

 AUTONUM  \* Arabic  
In casu the NPA has always advanced the proposition that sufficient incriminating evidence had come to light so as to warrant review and reversal of the decision not to prosecute. In terms of the Policy, it was clearly incumbent on the NPA to consider the version of Zuma in respect of the “incriminating evidence which had come to light” and which by definition he had not previously been confronted with, especially given that both the Director of Prosecution and the National Director decided that without that evidence there was not a case “which afforded a reasonable prospect of a conviction”. There is a clear basis for an obligation to seek out representations or a corresponding right to be asked to make representations especially dealing with the “new evidence” as the necessary counter-balance to compliance with the Policy.

 AUTONUM  \* Arabic  
The Code has a similar status : Constitution Section 179(7) read with Section 22(6) of the NPAA:

(a) It is intended to promote and ensure public confidence in the integrity of the criminal justice system.

(b) The discretion to institute proceedings should be free from undue political interference. 
(c) 3(h): “take into account all relevant circumstances and ensure that reasonable enquiries are made about evidence, irrespective of whether these enquiries are to the advantage or disadvantage of the alleged offender;”
(d) 4.2(d): “if requested by interested parties, supply reasons for the exercise of prosecutorial discretion, unless the individual rights of persons such as victims, witnesses or accused might be prejudiced, or where it might not be in the public interest to do so;”
 AUTONUM  \* Arabic  
It is submitted that a prosecution is only authorised within the parameters of the legitimate instruments set out hereinbefore; the NPA was given no power to act beyond those ambits and it has no title to prosecute save within those parameters. Conduct outside these parameters invoke the rule of legality.
 AUTONUM  \* Arabic  
The present prosecution clearly required the NDPP to call for representations before deciding to institute it. The main reasons for this have been set out in the papers – para 161 – 163.
 AUTONUM  \* Arabic  
In addition:

(a) Political aspects. The Pikoli decision took place against the back-drop of an implied Presidential instruction. The Mpshe decision took place against the same back-drop, as well as the Permanent Stay Application where allegations of political conspiracy were made and the Polokwane elections, which featured a bitter battle between the President and the Applicant. A call for representations would at least in some measure have promoted the freedom from political influence required. S v Manamela 2000 (5) BCLR 491 CC par 37:

“it is precisely when public emotion is at its highest that procedural protection against possible miscarriage of justice is most necessary.”
(b) THE REQUEST TO BE GIVEN AN OPPORTUNITY:
The Applicant specifically and explicitly requested an opportunity to make representations prior to the decision to prosecute Zuma or not, being taken. There can be no doubt that this was the request made; clearly it was not a request conditional on other cases being reviewed. The reply was not a refusal of the request – it was that the decision to prosecute was not being considered at the time, hence the request was misplaced or mis-timed. The reply, at least by implication, suggests that were such a decision actually being considered at the time, such representations would have been invited.

A decision to prosecute or not to prosecute is a very important decision especially in respect of crimes with severe sanctions. Such decisions impact particularly on the rights and expectations of suspects/Accused persons and complainants/victims also in the broad sense of persons directly related to those directly affected by the offence in question. It may often have a profound effect on the entire life of especially a suspect.

In considering the legality of the conduct herein the analogy with a legitimate expectation may also be instructive. 

Both modes of looking at the facts herein, reveal that such requirements so as to qualify as a legitimate expectation, are present. The terms of the decision and the relative finality thereof, as well as the insistence on “representations” from Zuma before making the decision, and the features of the Policy which promises that reliance on such decisions are invited and are reasonable coupled with the deliberately public nature thereof, surely is akin to an agreement not to change such decision without an opportunity being expressly afforded to make representations (to deal with any new evidence at least).

Similarly, the Policy and conduct rules clearly establish a practice which would and indeed had to be followed repeatedly.

(c) It is important to distinguish the situation in which the Applicant contends for the right to make representations from the general situation where a crime is investigated and the Prosecuting Authority decides to prosecute or not. The distinguishing feature is that a positive decision had been deliberately made and conveyed to the interested parties or at least some of them. In short, one is not dealing with a situation where an investigation is ongoing or open in the sense that the Prosecuting Authority does not yet consider that it is in a position to make an informed decision whether to prosecute or not to prosecute.

(i) There was in this case a careful decision by the DSO, the NDPP himself which were backed by the opinion of Senior Counsel very experienced in such matters that the correct decision is not to prosecute.

(ii) This decision was conveyed by the Applicant and publicly announced at a press conference and national television.

(iii) The announcement left no doubt that the decision was carefully considered at the highest level and after an intensive and painstaking 2 year investigation that left no stone unturned to gather evidence.
(iv) The announcement was pronounced as a final decision and left little doubt that the investigation was over.

(v) This clearly created a particular and greater expectation that the decision could be relied upon than the general expectation to that effect recognised in the Policy. 

The Applicant either had a right per se to be heard prior to the decision to prosecute him or put differently the NPA had an obligation to give such an opportunity to be heard.

It further also recognises the fact and need for the parties most affected by the decision, to be able to rely on the relative finality of such decision so as not to have closure on the issue.

The facts and circumstances in this matter clearly called for the general principles / rules to find application in calling for prior representations.

(d) If the present matter does not fall within the strict terms of Section 179(5)(d), the analogy is clear especially given the political aspects raised in the papers.
What is perfectly clear is that the Section lays downs certain clear pre-requisites for a decision at NDPP level which seeks to change or endorse a decision to prosecute. Where there is no complainant as such and the entire issue to charge or not is one raised by the NPA alone, the need to implement the provisions of Section 179(5) with great diligence and care is even more apparent. 

 AUTONUM  \* Arabic  
It is submitted that the recognition of a duty to seek representations prior to changing a decision to prosecute or not, it not at all burdensome per se from a logistical perspective:

(a) The prosecution will by virtue of a practice in any event consider all representations made by the Accused after the effect.

(b) Persons affected by a decision not to prosecute can further take such decisions on review under PAJA or even seek to institute a private prosecution so their views do also have to be heeded in any event.

(c) Reasons for the decision should normally be furnished.

(d) The reconsideration of careful decisions to prosecute or not will not readily occur and remain the exception as long as the strictures of the Policy and Code are observed as they should.

 AUTONUM  \* Arabic  
In short, it is not correct that a prosecutor can simply always reverse a deliberate decision not to prosecute, without calling for representations from the Accused. The circumstances may well be such that he must do so in order to comply with the legal provisions which govern his capacities and conduct. The present is one such a case.

THE PIKOLI-DECISION:
 AUTONUM  \* Arabic  
The NDPP contends for the irrelevance of this decision alternatively that delay precludes its setting aside.
 AUTONUM  \* Arabic  
In respect of relevance it is contended that the striking off from the roll by Msimang J of the prosecution of Zuma, did not as a matter of law, negate the decision to reverse the 2003 decision and to charge him as opposed to the legal facts of being charged. These are clearly different legal acts and facts. If the NDPP accepts that the effect of the striking off was to negate the 2005 decision to charge him from the outset as if it never existed or had any effect then it can be accepted as irrelevant. If not, it is not relevant. 

 AUTONUM  \* Arabic  
Delay clearly does not give an act which offends the legality principle under the Constitution, validity. The common law also did not recognise the delay rule as operative in ultra vires / legality instances.

 AUTONUM  \* Arabic  
It is inconceivable that the plea recognised in Section 106 of the CPA depends on any delay aspect; it is a plea that an Accused is entitled to raise at his criminal trial. Exactly what is in issue in this application will be placed in issue by such a plea. It is simply a far more sensible way of dealing with it as recognised in Section 106 of the CPA. The Applicant made it very clear before Msimang J that he intended to raise it if the application for a postponement would be granted. He was perfectly entitled to do so and to only do so at that stage. Whatever the parameters of the delay rule may be, the present instance falls outside that. 
 AUTONUM  \* Arabic  
What the Applicant is contending for is simply that the 2003 decision stood and still stands until it is duly reversed. Neither the Pikoli decision nor the Mpshe decision has done so. No prosecutor such as Mr Downer or Mr Steynberg (or any other person) has title to prosecute while the 2003 decision has not duly been reversed. 
 AUTONUM  \* Arabic  
The Constitution was written against a background where all decisions to prosecute or not prosecute were in name at least, the decision of the attorney general. 

THE PAJA ARGUMENT:
 AUTONUM  \* Arabic  
The NPA’s contention that the present application falls beyond the ambit of PAJA is both wrong and irrelevant.
 AUTONUM  \* Arabic  
It is certainly irrelevant as far as compliance with Section 179(5)(d) is concerned. The application in that respect does not invoke the provisions of PAJA and it does not seek to implement or enforce the provisions of Section 33 of the Constitution. It relies simply on the provisions of Section 2 and Section 179(5)(d) of the Constitution.
 AUTONUM  \* Arabic  
It is further irrelevant in that in so far as reliance is placed on an obligation to have called for representations over and above the specific obligation in Section 179(5)(d), this relates to the principle of legality which has an independent existence and which exists outside PAJA. Conduct which offends the principle of legality is unlawful and invalid by virtue of Section 2 of the Constitution. The contention is that the conduct of the Respondent in reversing the decision not to prosecute, offends the principle of legality – the Respondent had no authority to do so and acted unlawfully.

C.
THE RESPONDENT’S ARGUMENTS ON SECTION 33 AND PAJA
 AUTONUM  \* Arabic  
The Respondent contends that the Applicant cannot rely directly on section 33 of the Constitution and argues that the Constitutional Court has repeatedly stated that PAJA was intended to be a codification of the rights asserted in section 33.
 AUTONUM  \* Arabic  
This argument is misconceived.  It is correct that the Constitutional Court observed in Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC), at paragraph 25 and in Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others (Treatment Action Campaign and Another as Amici Curiae) 2006 (2) SA 311 (CC), at paragraph 95 that PAJA was intended to codify the grounds of judicial review of administrative action and was intended to “cover the field”.
 AUTONUM  \* Arabic  
However, the Constitutional Court has recently stated in Sidumo and Another v Rustenburg Platinum Mines Ltd and Others  2008 (2) SA 24 (CC) that those comments must be interpreted against the qualification expressed in Bato Star that it was not necessary at that stage to determine whether “causes of action for judicial review of administrative action ... do not fall within the scope of PAJA”:
“[91] Nothing in s 33 of the Constitution precludes specialised legislative regulation of administrative action such as s 145 of the LRA alongside general legislation such as PAJA. Of course, any legislation giving effect to s 33 must comply with its prescripts. 

[92] In Bato Star the following appears:   

The provisions of s 6 divulge a clear purpose to codify the grounds of judicial review of administrative action as defined in PAJA. The cause of action for the judicial review of administrative action now ordinarily arises from PAJA, not from the common law as in the past. And the authority of PAJA to ground such causes of action rests squarely on the Constitution. It is not necessary to consider here causes of action for judicial review of administrative action that do not fall within the scope of PAJA. As PAJA gives effect to s 33 of the Constitution, matters relating to the interpretation and application of PAJA will of course be constitutional matters. 

(Emphasis added. Footnote omitted.) PAJA is a codification of the common law grounds of review. It is apparent, though, that it is not regarded as the exclusive legislative basis of review. 

[93] It is against this background that the following dictum in New Clicks (relying on Bato Star) is to be understood: 

PAJA is the national legislation that was passed to give effect to the rights contained in s 33. It was clearly intended to be, and in substance is, a codification of these rights. It was required to cover the field and purports to do so. 

(Footnote omitted.) This does not in any way detract from the reservation contained in the quoted dictum from Bato Star.”

 AUTONUM  \* Arabic  
The Applicant does not have to bring his case in terms of PAJA to rely on rights to procedurally fair treatment, which are enshrined in section 33 of the Constitution.  The Applicant’s case is that he has been denied the opportunity to be heard as provided for in section 179(5) of the Constitution.  It is on this basis that the doctrine of legality has been asserted and a web of mutually related constitutional provisions is asserted.
D.
THE RESPONDENT’S ARGUMENTS ON APPROPRIATE RELIEF
 AUTONUM  \* Arabic  
The Respondent contends that this Court is granted wide powers in section 172 to fashion an appropriate remedy and asserts that in this instance the public interest will best be served by permitting the prosecution to continue.  It contends that this public interest must outweigh any procedural flaw in the prosecution process (paragraph 155).

 AUTONUM  \* Arabic  
The power given to this Court in section 172 is:

(a)
a mandatory duty to declare any law or conduct inconsistent with the Constitution to be invalid to the extent of such inconsistency (section 17291)(a); and

(b) 
a discretionary power to make any order which is “just and equitable” (section 172(1)(b)).

 AUTONUM  \* Arabic  
In those circumstances, it is submitted that the argument asserted by the Respondent on what ought to constitute appropriate discretionary relief is ill-founded.
 AUTONUM  \* Arabic  
It is submitted that this Court is enjoined by the mandatory provisions of section 172(1)(b) to grant the declarators sought if it finds in favour of the Applicant.

 AUTONUM  \* Arabic  
Indeed, the relief sought by the Respondent is astounding and smacks of an intent to prosecute Zuma in defiance of the Constitution and that it has closed its ears to the very representations the Applicant seeks to make and the NDPP is obliged to consider, untrammelled by the outcome of an unlawful review.  In fact, it seeks the fruits of its illegal Constitutional action with no effective remedy being granted for its violation of the Constitution and the Accused’s rights. 
 AUTONUM  \* Arabic  
Moreover, this also loses sight of the real meaning and effect of the Applicant’s case. It is in effect a plea of no title to prosecute which effectively translates into an acquittal but since the Accused was in no objective jeopardy allows him to be tried again. It was to prevent the circumlocution of all this and to clear away any uncertainty as to the future conduct of the matter that this application is brought before the Trial Court. It also follows that if the Applicant is successful, it would be entitled to costs, for it would then turn out to be criminal proceedings in name only, whilst if the Applicant fails, it is clearly part and parcel of the criminal trial.
 AUTONUM  \* Arabic  
The Applicant is entitled to the relief sought.
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