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IN THE HIGH COURT OF SOUTH AFRICA

NATAL PROVINCIAL DIVISION

CASE NO. 8652/08

In the matter between :

JACOB GEDLEYIHLEKISA ZUMA


APPLICANT
and

NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS




           RESPONDENT
_____________________________________________________________
APPLICANT’S OPPOSING AFFIDAVIT: APPLICATION TO STRIKE
_____________________________________________________________

I, the undersigned, JACOB GEDLEYIHLEKISA ZUMA make oath and say that:

I am the applicant herein.

(a)
The matters deposed to in this affidavit are within my personal knowledge save where the context indicates otherwise, and I believe the averments made to be true and correct.

(b)
The legal submissions I make are based on advice I have sought and obtained.

(a)
I have read the State’s application and supporting affidavit to strike out large portions of my founding affidavit.

(b)
I oppose this application for the reasons and on the grounds set out below.

APPLICANT’S APPLICATION TO STRIKE OUT
Prior to dealing with my response to the State’s application, I note at the outset that there is an attack made on me and members of my legal team at paragraphs 17, 19 and 22 of the affidavit of DU PLOOY.  These statements are unfortunate and cannot be left unchallenged.
I reject these allegations.  The legal documents filed, and the legal processes pursued by my legal team on my behalf are and have always been on my specific instructions.  Affidavits filed on my behalf are drafted on my instructions.  That continues to be the position.  

I consequently submit that these allegations are prejudicial to me.  They bring pressure to bear in circumstances where it is not warranted.  Accordingly, delivered with this affidavit, is a notice of an application to strike out those portions of DU PLOOY’S dealing with these complaints.
In addition, I contend that it is unwarranted and prejudicial to me for the State to refer to similar complaints made in other proceedings, as is done in paragraphs 17 (reference to proceedings in the SCA), 18 (reference to proceedings in the TPD) and in paragraph 21 (reference to proceedings in the TPD) in these proceedings, in support of its argument that my allegations, which are said to be unsubstantiated and critical of state officials, tend to suggest an undesirable pattern and course of conduct by me and my legal team.
Not only are the papers and arguments in those proceedings not before this Court, such arguments have been dealt with by each of those Courts.  This Court cannot be called upon to sit as an appellate court over those issues and allegations.  Nor can it revisit those issues and allegations in these proceedings on the papers currently before it.  While there may have been an obiter suggestion from another Court that a punitive costs order might have been appropriate (which was not granted), that reflects with respect the opinion of that Court on matters which are simply not before this Court.
I have been consistent in my approach to the State in all of the proceedings and that is that I have been and am being treated in this manner because I am the victim of improper political motives.  The State might not like such criticism but it is one that I have a right to assert, I have consistently asserted it and the State has consistently denied these allegations.  These proceedings are in any event adversarial proceedings and the State cannot seriously expect of me not to advance my complaints if I am to achieve due process of law and the protection of the Constitution to which I am entitled.
Accordingly, I seek the references to other court proceedings and allegations as to an improper pattern and course of conduct by me and my legal team to be struck out as specified in the notice of application to strike delivered with this affidavit.
I submit that my application to strike out the foresaid matters ought to be granted with punitive costs, including those consequent upon the employment of three counsel.

RESPONSE TO AFFIDAVIT OF DU PLOOY
Ad paragraphs 1 to 5
I dispute that all of the facts deposed to by DU PLOOY are true and correct and for the purposes of this application do not dispute the remaining allegations in paragraphs 1 to 5 of the affidavit.
Ad paragraphs 6 and 7
(a)
The deponent is referring to paragraphs 4 and 8 to 10 of my founding affidavit in isolation and places a selective interpretation on these paragraphs.

(b)
It is clear from the relief sought in this application as well as from my description of the manner in which both the 2005 and 2007 decisions to prosecute were made, that my application is not confined merely to the 2007 decision to prosecute.

Ad paragraphs 8 and 9
(a)
The deponent approaches quotations from paragraphs 10 and 18 of my founding affidavit selectively.  

(b)
The last two sentences in paragraph 10 demonstrate that I do not, at this stage,  impugn the decision to prosecute based on the reasons and motive for that decision and that reference to such matters in my affidavit “serves to inform as to the failure to invite and/or afford me an opportunity to make representations”.

(c)
It is to this extent and for this purpose that I refer to what I believe are reasons and motives for the prosecution, both the 2005 and 2007 decisions, to the extent that they demonstrate a deliberate negation of my rights to be heard.
(d)
I submit that I am entitled to raise these matters in that context.

(e)
I submit that the background facts, from my perspective, demonstrate at the very least that I had a legitimate expectation to be heard if not a constitutional and legal right to be heard prior to such decisions being taken.

Ad paragraph 10
(a)
I deny each allegation in paragraph 10.
(b)
My approach to the prosecutions has always been that it has been inspired by improper political motives.  It is a part of my case in this application that this explains why I have been deliberately not afforded a hearing.

(c)
I submit that I am entitled to make these allegations from that perspective.

(d)
The State has always been aware of my allegations and cannot now contend that they are scandalous, vexatious, irrelevant and bring the administration of justice into disrepute.  In fact, the State has consistently denied these allegations and continues to do so.

(e)
It is in the nature of the arguments I raise surrounding the motives behind my prosecution that the evidence required to prove those allegations will not readily be available.
Ad paragraph 11
(a)
I deny that I do not take issue or seek relief in respect of the 2005 decision to prosecute.  The Notice of Motion and my affidavit, when read in context, make it abundantly clear that I seek to set aside both decisions.
(b)
I consequently deny that my references to the 2005 decision to prosecute are irrelevant and submit that they form a crucial part of my case in this application.

Ad paragraph 12
(a)
I dispute these allegations and conclusions sought to be drawn in this paragraph, which I submit once more arise from a selective reading of my founding affidavit.

(b)
I made it clear in paragraphs 150 and 151 that my reference to the Income Tax charges demonstrated the need to grant me a hearing prior to taking the decision to prosecute and that, in the circumstances of the wide ranging investigation into me and my affairs that I could only conclude that the failure to do so was a deliberate one.  I also demonstrated that the negotiations with SARS had been ongoing for a number of years and that the NDPP had to have known about it.
(c)
I submit that these allegations are relevant and germane to the issues in this application.
Ad paragraph 12
(a)
I dispute these allegations.

(b)
The newspaper articles were downloaded from internet sites hosted by different media groups.  The addresses of such sites are reflected on the articles and they are in the public domain.

(c)
The newspaper articles are not intended to serve as evidence of the truth of what is reported on but merely in support of the allegations I make regarding the conduct of the State.  These matters and my prosecution are in any event hotly debated public matters, they are public knowledge and are largely common cause between the parties, save in the respects set out below.

(d)
I consequently deny that the inclusion of these media reports can be said to be prejudicial in any material sense to the State.

(e)
The “snide comments” are comments from members of the public in response to internet postings, which I understand are common debating forums on news sites on the internet.
Ad paragraph 14
I deny that the State is entitled to the relief it seeks, save in the respects set out below.  What I say below must be read with what I have said above in relation to paragraphs 6 to 13 of the affidavit of DU PLOOY.
Ad paragraph 14.1
(a)
I dispute these allegations.

(b)
I submit that I am entitled to deal with my background particularly in the light of the allegations I make and have always made that I am the victim of improper political motives.
(c)
I dealt previously with the limited bases upon which reference is made in this application to those political motives.
(d)
These matters ought to be largely common cause and my background was accepted as common cause at the trial referred to in annexure “B”.

(e)
I merely attached annexure “B” so as not to repeat what I thought would be common cause in my founding affidavit.
Ad paragraph 14.2
(a)
I dispute these allegations.

(b)
I have always asserted that the manner and form of the 2003 announcement was gratuitous and offensive to me and demonstrated a pattern of treatment which in this application I submit demonstrates a deliberate decision not to grant me a hearing.

Ad paragraphs 14.3 and 14.4
(a)
I dispute these allegations.

(b)
The 2005 decision is pertinently raised and at issue in this application.

(c)
I submit that I am entitled to raise these arguments and that they are relevant and germane to the issues arising in this application, including my assertion that there has been a conscious and deliberate decision not to grant me a hearing.
Ad paragraph 14.5
(a)
I dispute these allegations.
(b)
I dealt previously with the extent to which I rely on the motives for my prosecution in this application.
Ad paragraph 14.6
(a)
I dispute these allegations.
(b)
I refer to the prosecution policies in paragraph 86 (annexure “H”) and in paragraph 161 (e) read with annexure “P”, which the State does not find objectionable, in the context of my assertion that prosecution policy has always recognised a wide discretion not to prosecute and that a reversal of a decision not to prosecute has always been required by prosecution policy in this country as a matter to be dealt with carefully, openly and transparently.
(c)
Annexure “H” deals with “Prosecution Policy and Directives Relating to Prosecution of Criminal Matters Arising From Conflicts of the Past.”  The annexure to that document is the Prosecution Policy, amended as of 1 December 2005, and Appendix “A” thereto deals with policy directives in respect of conflicts of the past.

(d)
I submit that the introduction to the amended prosecution policy and the prosecution policy set out in annexure “H” read with the prosecution policy in annexure “P” are relevant and germane to my application and the relief I seek.

Ad paragraph 14.7
(a)
I dispute these allegations.

(b)
I dealt previously with the relevance of the 2005 decision in this application.

Ad paragraph 14.8
(a)
I dispute these allegations.

(b)
Paragraph 112 must be read with paragraph 111 in which I state that the NDPP publicly proclaimed that a consideration of the issues would be undertaken and that a re-starting of the prosecution may be imminent.  These allegations are not disputed by the respondent (paragraph 221.)
(c)
The facts in paragraph 111 thus appear to be common cause and are in any event public knowledge. 
(d)
I dealt previously with the extent to which reference is made to media reports.

Ad paragraph 14.9
(a)
I dispute these allegations.

(b)
I have dealt with these issues and responded to these arguments relating to political motives previously.

Ad paragraph 14.10
(a)
I dispute these allegations.
(b)
I submit that it is clear from these media reports that reports had emerged from the NDPP concerning charges against me.  That was the basis, in any event, on which I was questioned on the last day of the Polokwane conference about the prospect of being recharged.

Ad paragraph 14.11
(a)
I apologise for any prejudice caused to the respondent from the omission of annexure “O2”.  Its omission was inadvertent and an oversight.

(b)
I dispute these allegations.

(c)
I have dealt previously with the basis upon which I refer to the income tax charges.  These paragraphs must be read with paragraphs 150 and 151 of my affidavit.

Ad paragraphs 14.12 and 14.13
(a)
I dispute these allegations.

(b)
I have dealt with these issues earlier in this affidavit.

Ad paragraph 14.14
(a)
I dispute these allegations.
(b)
I am advised that the striking of my case from the roll did not necessarily have the effect that the decision to prosecute in 2005 automatically fell away.

(c)
I refer to these media reports to demonstrate a process of reconsideration of matters dealt with by Pikoli, after his suspension, by the new Acting NDPP.

(d)
The State contends in answer that one of the concerns debated in the adoption of section 179(5) was to avoid political interference in prosecutorial decisions by the NDPP.   I contend that if this is so, then such concerns must equally apply in the context of decisions taken by one NDPP to another appointed to act in his or her place, upon the suspension of the latter.
(e)
I submit that the Selebi matter is of relevance because of my assertion that I, like any other citizen, am entitled to be treated equally in law.

(f)
It is correct that the second and third media reports in annexure “Q” do not support the allegations I make in paragraphs 161(f).  I can only assume that their inclusion was inadvertent and an oversight and regret any prejudice occasioned by the inclusion.
Ad paragraph14.15
I dispute these allegations have dealt with these issues previously.

Ad paragraphs 15-16
I note these allegations and have stated in my founding affidavit that I did not want to “spring” this application at the trial.  This was the basis on which the schedule and process for hearing these applications was agreed to between the parties with the Judge President.

Ad paragraphs 17-23
(a)
I dispute these allegations.
(b)
I dealt previously with these allegations in the first part of this affidavit in support of my application to strike out paragraphs in DU PLOOY’S affidavit and rely on the same allegations and arguments in respect of these paragraphs.
Ad paragraph 24
I deny that the State is entitled to the relief it seeks in its application to strike out matter in my founding affidavit and submit that the application ought to be dismissed and that my application to strike out material in DU PLOOY’S affidavit ought to succeed, in both instances with costs, including those consequent upon the employment of three counsel.















______________________________________





JACOB GEDLEYIHLEKISA ZUMA
I CERTIFY THAT the deponent has acknowledged that he/she knows and understands the contents of this affidavit which was signed and sworn to before me at                   on this               day of                                  2008 under compliance with the Regulations contained in Government Notice No. R.1258 dated 21 July 1972 (as amended).
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COMMISSIONER OF OATHS





FULL NAME :  





ADDRESS :    





AREA :       





CAPACITY :   

