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IN THE HIGH COURT OF SOUTH AFRICA
NATAL PROVINCIAL DIVISION

CASE NO. 8652/08

In the matter between :

JACOB GEDLEYIHLEKISA ZUMA


APPLICANT
and

NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS




           RESPONDENT
_____________________________________________________________

APPLICANT’S REPLYING AFFIDAVIT

_____________________________________________________________

I, the undersigned, JACOB GEDLEYIHLEKISA ZUMA make oath and say that :

 AUTONUMLGL  \* Arabic   

I am the applicant.
 AUTONUMLGL  \* Arabic   

(a) The matters deposed to in this affidavit are within my personal knowledge save where the context indicates otherwise, in which event I believe the averments made to be true and correct.
(b) Where I make submissions as to legal issues (and I have been advised to avoid legal argument as far as feasible), I have been advised accordingly.
 AUTONUMLGL  \* Arabic   

(a) I have read the State’s answering affidavits and I reply thereto as set out below.
(b) I am advised that the main issues in this application are issues of law which will be dealt with in argument.
(c) In the circumstances, I shall endeavour to avoid becoming embroiled in disputes of fact in this application, insofar as it is feasible for me to do so.  Many of the material facts are common cause.  Certain facts are exclusively within the knowledge of the State.  I shall not burden these papers by traversing all the facts put up by the State.  I shall confine myself to indicating which of the material facts remain in dispute.
(d) In addition, I am advised and respectfully believe that many of the averments made by the State in their answering affidavits are irrelevant to the issues in this application.  I refer in particular to the alleged merits of the charges, which, so I am advised, can have no relevance to this application.  I shall indicate below the other aspects of the matter I believe to be irrelevant.
(e) My failure to deal with matters which I believe to be irrelevant, or facts which are in dispute, but which are not material to the issues in this application, must not be construed as an admission of any factual allegations made by the State.  Such factual allegations will be dealt with at the appropriate time and in the appropriate forum, should the need arise.  
AD DU PLOOY’S AFFIDAVIT
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 1 AND 2
I do not dispute the allegations in these paragraphs.

 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 3
(a) I dispute that all the facts contained in DU PLOOY’S affidavit are true and correct.  I shall indicate in this affidavit the ambit of the factual disputes which I believe to be material to the determination of this application.  
(b) Save as aforesaid, I have no knowledge of the allegations in paragraph 3 and I do not admit those allegations.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 4
(a) I shall endeavour, insofar as feasible, to limit submissions of law in this affidavit to those which are necessary to reply to the State’s submissions.  I do not accept the State’s submissions of law and my failure to traverse each submission must not be construed as an acceptance thereof.
(b) A portion of a word has been omitted from paragraph 4 of the main answering affidavit.  This appears to be a word processing error which has occurred throughout DU PLOOY’S answering affidavit.  I assume that the omitted word is intended to be the word “State” throughout DU PLOOY’S answering affidavit.  I do not believe that anything material turns on the error, but should my assumption, as aforesaid, or my belief that the error is immaterial, turn out to be incorrect, I reserve all my rights to deal fully therewith in due course.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 5
I note the submissions made and terminology adopted in paragraph 5.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 6
I note the allegations in this paragraph.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 7
I note the State’s summary of its legal position.  I respectfully disagree with the submissions of law made therein.  These matters will be dealt with in argument.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 8
I note the deponent’s intention.  I dispute that the State’s understanding of Section 179(5)(d) of the Constitution, or the provisions of any other legislation, is relevant or admissible.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 9
I note the allegations in this paragraph.  I decline to be drawn to reply to each instance of pejorative language used in the State’s answering affidavits (in this particular instance, the word “plethora”).
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 10
I deny that the allegations in my founding affidavit are inadmissible or vexatious.  I further deny that the founding affidavit is “replete” therewith.  The application to strike out will be dealt with in a separate affidavit.  There will also be an affidavit in support of an application to strike out certain of the allegations in the State’s affidavit in support of its application to strike out.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 11
While I accept that it is always helpful to deal with matters in their chronological sequence, I do not accept that events can be divided into strictly delineated periods or watertight compartments, as the State appears to do throughout its answering affidavits.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 12 TO 15 (INCLUSIVE)
I have dealt with the contents of these paragraphs in my founding affidavit.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 16
(a) I have disputed in other proceedings the appointment and authority of the person who purported to extend the investigation, allegedly on 8 August 2005.  The State alleges that the person in question is one ADVOCATE MNGWENGWE.  Despite pertinent challenge elsewhere to ADVOCATE MNGWENGWE’S appointment and authority, the State has expressly declined to provide any documentation in support thereof.  The appointment and authority of ADVOCATE MNGWENGWE remain in dispute, and I therefore dispute the lawfulness or validity of the alleged extension of the investigation on 8 August 2005.  The fact that my challenge to the lawfulness and validity of the alleged extension is not restricted to the appointment or authority of ADVOCATE MNGWENGWE, appears plainly from my founding affidavit.  
(b) Save as aforesaid, I deny each allegation in paragraph 16.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 17
(a) I believe that the alleged fact of the further extension of the investigation on 1 December 2006 was made, or disclosed, in other proceedings between the respondent and myself.  To the best of my recollection, the respondent has never put up any documentary evidence of the alleged extension of the investigation on 1 December 2006.  Until such time as I have been placed in a position to assess the lawfulness and validity of the alleged extension of the investigation on 1 December 2006, I make no admission in respect of the alleged extension.  
(b) Save as aforesaid I deny each allegation in paragraph 17.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 18
I have no knowledge of the allegations in paragraph 18.  I do not admit the allegations, which I believe to be immaterial to the issues in dispute in this application.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 19
Save that I have no knowledge of the deponent’s role in the investigation, I do not dispute the allegations in paragraph 19.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 20
I repeat that I do not accept that it is a permissible approach to endeavour to compartmentalise factual events into strictly delineated periods of time.  Save as aforesaid, I note the allegations in paragraph 20.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 21 TO 32 (INCLUSIVE)
(a) I believe that the contents of paragraphs 21 to 32 (inclusive) make it common cause that, after extensive and thorough investigations, the then National Director of Public Prosecutions (MR NGCUKA) and a then deputy National Director of Public Prosecutions and Head of the Directorate of Special Operations (MR McCARTHY) took a carefully considered decision not to prosecute me, which decision was announced at a press conference on 23 August 2003.  
(b) In the circumstances, I believe that it is not necessary for me to traverse the allegations in paragraphs 21 to 32 (inclusive), many of which, by their very nature, are not within my knowledge.
(c) I record that, save as is consistent with the contents of my founding affidavit, I do not admit the allegations in paragraphs 21 to 32 (inclusive).  Moreover, to date no affidavit deposed to by McCARTHY has been delivered in this application.  In the circumstances, the allegations in paragraphs 31 and 32 of DU PLOOY’S affidavit are in any event hearsay and inadmissible in these proceedings.
(d) I deny any allegation or imputation of unlawful or criminal conduct made against me in paragraphs 21 to 32 (inclusive).
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 33 TO 36 (INCLUSIVE)
I have no knowledge of the allegations in these paragraphs and I dispute that they are of any relevance to the issues in dispute in this application.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 37
I do not dispute the allegations in paragraph 37.

 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 38
I do not admit the allegations in paragraph 38, save insofar as they are consistent with the reported judgment.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 39
I do not dispute the allegations in paragraph 39.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 40
The judgments of the SCA and the Constitutional Court in the SHAIK applications for leave to appeal appear from the judgments themselves.  Save as may be consistent with the reported judgments, I do not admit the allegations in paragraph 40.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 41 AND 42
(a) I have dealt with the events leading up to the decision to prosecute me in June 2005 in my founding affidavit.  Save as may be consistent with the contents of my founding affidavit, I deny the allegations in paragraphs 41 to 43 (inclusive).  
(b) I respectfully point out that the State’s version is that the decision to prosecute me was taken on 20 June 2005 and announced on the same day.  There is no suggestion that I was ever invited or afforded any opportunity to make representations concerning the decision to prosecute me, prior to that decision being taken.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 43 TO 52 (INCLUSIVE)
(a) I deny the relevance of the allegations to the issues in dispute in this application.  
(b) I specifically deny any allegation or imputation sought to be made against me of any unlawful or criminal conduct.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 53
(a) As at the end of the SHAIK trial, there were no charges of any nature against me.  In the circumstances it is meaningless to assert that there was “no credible evidence that reasonably detracted from the [State]’s evidence against [me] on both charges of corruption”.  I respectfully believe that it is my right to be confronted with any such evidence in a fair trial in a Court of law before my alleged guilt or innocence thereon is pronounced.  In the circumstances, I deny the allegations in paragraph 53.
(b) I respectfully point out that the outcome of the SHAIK trial must have been precisely what the State expected and foresaw when the decision to prosecute SHAIK, and not to prosecute me, was taken (and announced on 23 August 2003).  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 54
I have dealt in my founding affidavit with the President’s announcement in Parliament on 14 June 2005.  The full text of that announcement appears as annexure “F” to my founding affidavit.  Save as may be consistent therewith, I deny the allegations in paragraph 54.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 55
(a) I deny that the allegations in this paragraph are relevant to the issues in dispute in this application.  In the circumstances, I deny their admissibility.
(b) In addition, no affidavit deposed to by MR McCARTHY has to date been put up in this affidavit.  The allegations are therefore hearsay and inadmissible.

(c) To the extent that the allegations quoted in paragraph 55 amount to an interpretation of SHAIK’S evidence in SHAIK’S criminal trial, or an allegation or imputation against me of unlawful or criminal conduct, they are denied.
(d) I respectfully believe, in any event, that the allegations in paragraph 55 describe nothing new – as I have stated above, they must have been precisely what the State expected and foresaw at the time at which they decided to prosecute SHAIK.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 56
I respectfully point out that the allegations in paragraph 56 confirm that it is common cause that the decision to prosecute me in June 2005 was taken before I was notified thereof on 20 June 2005 and that no representations were invited or taken from me, or considered by the respondent (MR PIKOLI) before that decision was taken.  The June 2005 decision to prosecute me was dealt with as follows by this Court (per MSIMANG J) in the State’s application for a postponement of the ensuing criminal trial [the merits of that decision were indeed relevant to the issues before MSIMANG J, in contrast to the issues in this application] as follows : (A copy of the judgment of MSIMANG J is annexed as annexure “I” to my founding affidavit, and the relevant passage therefrom is set out below for the convenience of this Court) :
“Having perused the papers filed of record and having listened to counsel’s argument, it has dawned to us that it was inevitable that the State’s efforts to prosecute in this matter would flounder.  From the very outset when a decision was taken to prosecute those efforts were anchored on an unsound foundation.  In the Sanderson case (footnote omitted) KRIEGLER J counsels as follows :
“But the prosecution should also be aware of those inherent delays and factor them into the decision of when to charge a suspect.  If a person has been charged very early in the complex case that has been inadequately prepared, and there is no compelling reason for this, a court should not allow the complexity of the case to justify an over-lengthy delay.” 

It is now history that these words of wisdom emanating from one of our eminent judges were jettisoned by the State in favour of some non-procedural policy and a precipitate decision was taken to prosecute accused number 1, a mere twelve (12) days after what the prosecution perceived to be their success in the Shaik trial.  The implementation of that decision constituted the beginning of the end of the edifice.  Thenceforth the State case limped from one disaster to another.
Perhaps matters could have been rectified during October of 2005 when accused number 1 was due to appear in the Magistrate’s Court for the second time.  The defence applied pressure, threatening to resist further efforts to keep the matter in the Magistrate’s Court and demanding there be given an indictment and the matter to be transferred to the High Court.  Because of its earlier precipitate and ill-advised decision, the State could do neither.  Instead of forcing the issue and arguing for a postponement for further investigations in that forum, it gave in to defence pressure and opted for an easy way out.  It struck a deal.  It would now provide an indictment based on the Shaik trial charges to the defence and agree to a consultation of all the parties with the Judge President to arrange a date of trial.  That was the only business of the meeting with the Judge President on 12 October 2005 and 31 July 2006 was produced as the agreed trial date.  And yet the prosecution knew very well that they would not use that indictment at the trial.  Hence the characterisation of the document by Mr Singh as “a sham”.  Another false foundation for which the State was bound to pay.

Again, as they had failed to factor the inherent delays into their headstrong decision to prosecute, they could not have entertained a reasonable expectation that they would manage what was admittedly a mammoth task, that is, the marshalling of their evidence in time for the arranged date of trial.  There were legal challenges to the warrants which were far from having been resolved, a lengthy forensic report to be compiled, an indictment to be formulated, an application for an amendment to the indictment to be attended to and the requests for further particulars to the indictment to be responded to.  To use the description of the situation by their counsel later during argument, they took their chances.
During May 2006 the chickens came home to roost.  At the time they stared the trial date in the face without adequate preparations.  Another knee-jerk reaction to the crisis.  They will now instruct their accountants to compile a report utilising all the documents, including the contested ones, again taking their chances that the trial court would come to their rescue and admit such evidence in terms of section 35(5) of the Constitution, overlooking the fact that, even for that purpose, for them to be granted a postponement in the matter, they needed to show that such evidence would be available on the adjourned date, the task, we have found, they were not equal to.

I digress to also allude to what we regarded as a material inaccuracy in the papers filed by the State in this matter.  The State’s founding affidavit deposed to by Mr Johan Du Plooy who is described as Senior Special Investigator employed at the Director of Special Operations.  In paragraph 36 thereof he declares that the decision to refer all the documentation to the forensic accountants on 23 May 2006 was taken with the agreements reached in principle with the legal representatives of Ms Mohamed and accused number 1.  The statement was repeated by their counsel Mr Trengrove during argument.  However, after counsel for the accused had indicated that no such agreements had been concluded I broached this subject again with Mr Downer during his replying argument.  It now seemed that the version was that the decision was taken in anticipation of an agreement but that no agreement (either in principle or otherwise) had ever been concluded.  No explanation was given for this inaccuracy which, in our judgment, was an important one and one that could have influenced our decision directing it in the favour of the State.
Explaining the reason for the decision to use the contested documents in the Forensic Report notwithstanding the fact that litigation in respect thereof was outstanding, Mr Trengrove informed us that ‘implicit in that decision, is a decision (for the State) to take its chances’.  This submission was confirmed by Mr Downer in his replying argument who went further to inform us that ‘ …. obviously the State every day in every court case takes chances ….’.
It is not necessary, for purposes of the enquiry before us, to pronounce upon the propriety of such a conduct on the part of the prosecution neither can I confirm whether taking chances is what prosecutors do every day in our courts.  What is, however, evident in the present case is that there were clear judicial guidelines available to the State which should have informed their decision to prosecute.  There was accordingly no need for them to take any chances.  They ignored those guidelines to their peril.” 
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 57
(a) I have dealt with the alleged extension of the investigation in August 2005.  I have also dealt in my founding affidavit with search and seizure operations carried out in August 2005 and the litigation that followed as a result.  It is not necessary for me to comment further thereon.
(b) The State’s case appears to be that it was the litigation arising out of the August 2005 search and seizure operations that impacted adversely on their readiness to go to trial on 31 July 2006 and ultimately led to an application by the State for the postponement of the trial.  I respectfully point out that nothing has changed in that regard.
(c) The judgment of the SCA in the search warrant appeal under case number SCA 639/06 was handed down on 8 November 2007.  On 28 November 2007 the application for leave to appeal to the Constitutional Court was launched.  That application was opposed by the State.  The State was due, I believe, to deliver its answering affidavits by 12 December 2007.  It failed to do so and was directed to seek failure for its condonation to do so by the Registrar of the Constitutional Court.  The answering affidavits were delivered on 14 December 2007.  On 17 January 2008 written directions were issued by the Chief Justice that the application for leave to appeal was set down for hearing on 11 March 2008 and argument would continue on 12 March 2008 if necessary.  
(d) It is instructive to note that not only had the litigation which allegedly prevented the State from commencing the criminal trial in July 2006 still not been resolved on 28 December 2007 when the fresh indictment was served, but also that the State failed to comply with its own alleged decision, in the light of the judgment of MSIMANG J, to “complete all outstanding investigations and resolve the interlocutory (search-warrant) appeals before any decision was to be taken on whether or not to recharge the applicant…” (see paragraph 81 answering affidavit).  This inherent contradiction in the State’s case is unexplained and, on the face of it, inexplicable, unless the State had other, undisclosed motives (to which I have referred in my founding affidavit) for serving the fresh indictment on 28 December 2007.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 58
I admit the allegations in this paragraph.

 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 59
(a) I have no knowledge of what the State considered necessary or important.  I have already referred to the judgment of MSIMANG J concerning the June 2005 decision to prosecute me.
(b) Save as aforesaid, I deny the allegations in paragraph 59.  I specifically deny any allegations and imputations against me of unlawful or criminal conduct.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60
I deny the allegations in this paragraph.  I respectfully believe that the allegations are irrelevant to the determination of the issues in dispute.  However, I shall comment briefly on certain allegations which should not go unchallenged.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60.1
There is no logical connection between the “cut off date” of the SHAIK investigation and the date of the June 2005 decision to prosecute me.  No explanation is provided, and none suggests itself, for the State’s failure to bring the investigation up to date, before charging me, if that is what they considered necessary to do.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60.2
The State does not put up those portions of the record of the evidence in the SHAIK trial on which it relies for the assertions in this paragraph.  In the circumstances, I am unable to comment on the allegations in paragraph 60.2.  I respectfully point out that the State has extensive powers of investigation under the NPA Act and there is no explanation for its failure to resort thereto to investigate the details or obtain the documentation relating to the alleged payments.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60.3
The contents of this paragraph are couched in terms that suggest that the State regards search and seizure operations as matters of routine to which accused persons, or persons suspected of committing an offence, should be subjected as a matter of course.  I do not believe that this is a proper approach to the State’s powers of investigation.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60.4
The contents of this paragraph lack the specificity required to enable meaningful reply thereto.  There is no explanation as to how evidence in the SHAIK trial “cast a new light on the nature of the offences”.  It is not clear what is being referred to when the deponent speaks of “the structure of the relationships between the various role-players”.  No detail is provided as to what evidence allegedly emerged relating to my alleged declarations to Parliament or Cabinet, or when that evidence emerged, or how it conflicted with the “proven facts”, which are in themselves not disclosed.  In the circumstances it is impossible for me to reply meaningfully to allegations of this nature.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60.5
I note the allegations in this paragraph.  They bear out MSIMANG J’s endorsement of the characterisation of the November 2005 indictment as a “sham” indictment.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 60.6
The allegations in this paragraph are again so vague and general as not to permit of meaningful reply.  I do not know what the deponent means by his reference to my being a “prima facie associate with Shaik and his enterprise”.  I specifically deny any allegation or imputation against me of unlawful or criminal conduct.  I respectfully point out that the alleged investigation against me was not extended to include the charges referred to in paragraph 60.6 until, on the State’s version, December 2006, some 18 months after the June 2005 decision to prosecute me.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 61
I have already dealt with the passage cited from MR PIKOLI’S affidavit.  The dates referred to in this paragraph are not in dispute.  Save as aforesaid, the contents of paragraph 61 are not admitted.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 62 AND 63
I have no knowledge of the allegations in these paragraphs.  I believe that they are irrelevant.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 64
I deny the allegations in paragraph 64, for the reasons I have stated above. 
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 65
I believe that the allegations in this paragraph are irrelevant.  It is therefore not necessary for me to deal with them in this affidavit, save to point out that the deponent does not reveal in paragraph 65.3 when the “investigation had revealed” the alleged extra-SHAIK funding.  It seemed that in fact the State had long since investigated these alleged aspects of the matter.  I refer to the following which emerged from DU PLOOY’S affidavit in the application for the search warrants :
(a) Affidavits were obtained from MR JURGEN KÖGL concerning the alleged “suspect funding”.  The affidavits were dated June 2002 and 5 March 2004 respectively, long before the June 2005 decision to prosecute was taken.
(b) MS FAKUDE-NKUNA had been summonsed and questioned in terms of Section 28 of the NPA Act, on a date undisclosed.  In the context of DU PLOOY’S affidavit requesting the issuing of the search and seizure warrants, I believe it is fair to say that it appears that the analysis he provides of the information and documentation obtained from MS FAKUDE-NKUNA and her company, BOHLABELA WHEELS, had formed portion of the forensic analysis for the purpose of the SHAIK trial.  There is no explanation for why that investigation had not been concluded prior to the June 2005 decision to prosecute me.  
(c) Insofar as MR VIVIAN REDDY is concerned, DU PLOOY stated in his affidavit requesting the issue of the search and seizure warrants that MR REDDY had been summonsed and questioned in terms of Section 28 of the Act.  DU PLOOY did not state the date of the questioning, but in the context of that affidavit it was clear that MR REDDY had been questioned on more than one occasion and that the last such occasion had been in 2004.  Furthermore, DU PLOOY recorded that MR REDDY’S attorney had contacted the prosecution and indicated that the prosecution may direct any request for further information from MR REDDY to MR REDDY’S attorney.  This notwithstanding, DU PLOOY remained of the opinion that a search and seizure operation was necessary “since there can be no guarantee of the completeness or veracity of information in documents provided pursuant to a Section 28 summons”.  Again, there is no explanation for the prosecution’s failure to complete their investigations prior to the June 2005 decision to prosecute me.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 66 TO 68
I do not dispute the allegations in these paragraphs.  

 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 69 TO 72 (INCLUSIVE)
I dispute the relevance of the allegations in these paragraphs.  In the circumstances it is unnecessary for me to deal therewith.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 73
(a) The allegations in this paragraph may have been relevant to the State’s application for a postponement of the criminal trial before MSIMANG J.  I do not believe that they are relevant to the determination of the issues in dispute in this application.
(b) I must record, however, that analysis of the events relied on by the State in their answering affidavit demonstrates that their vague and general allegations concerning their investigations do not withstand closer scrutiny in their correct chronological sequence, which I set out below :
(i) Tthe deponent states that KPMG were mandated on 26 July 2005 to prepare their forensic report, including an up to date analysis of all alleged payments from SHAIK to me (answering affidavit, paragraph 63).
(ii) The deponent further states that after the searches of 18 August 2005 came under attack, it became “impossible” for KPMG to prepare its report because the attacks created uncertainty about the status of the evidence and whether the State could make use of it or not.  The attack referred to was only launched on 10 October 2005 (answering affidavit, paragraph 68).  There is no explanation for the intervening period of more than 2 months.  It furthermore cannot be that the deponent believes that the searches were “under attack” from the outset, because it was a feature of the search warrant litigation that, notwithstanding an assertion by my attorney very shortly after the search warrants were executed that a “certain privilege” attached to certain of the documents seized, and a request, at about the same time, that the documents seized be sealed and lodged with the Registrar pending an application to set aside the search warrants, both the assertion and the request were rejected outright by the State.
(iii) The judgment of HURT J upholding the attacks of my attorney and myself on the search warrants was delivered in the Durban and Coast Local Division on 15 February 2006.  In terms of that judgment certain search warrants executed against me were declared invalid and the State was ordered to return the documents and items seized pursuant to those searches.  Remarkably, in the face of a High Court judgment, what had previously been “impossible” for KPMG to do, was apparently conjured by the State into both possible and lawful by the simple delivery of a notice of application for leave to appeal (answering affidavit, paragraph 74).
(iv) The deponent proceeds to allege that KPMG had access to the documents once the application for leave to appeal was delivered.  However, this assertion is in stark contrast to the case presented by the State before MSIMANG J in the application for the postponement of the criminal trial.  I refer to the judgment of MSIMANG J (annexure “I”) in the following passage :
“The legal challenges by Ms Mohamed and Accused No. 1 (i.e. myself) and his attorney to these operations had a delaying effect on the investigation since the documents in question could not be inspected until the cases involving these challenges are disposed of.  In view of these delays the DSO had on 23 May 2006 instructed their forensic accountants to commence with the finalisation of the report, using all the available documentation.  The same instruction had been given regarding the documents that had been seized during the search upon Accused No. 2.”
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 74
(a) What is referred to in paragraph 74 as “settlement discussions” are apparently the same discussion which were referred to before MSIMANG J as “an agreement in principle”.  It is no doubt in the light of the judgment of MSIMANG J (the relevant passage has been included in the first quotation from that judgment) that the State has adjusted its terminology in this application.
(b) I have no knowledge of what the State “felt”.  I also have no knowledge of precisely what the deponent means by a “tolerable degree of confidence”.  This “tolerable degree of confidence” was what I believe was referred to by the State before MSIMANG J in argument as “the State took its chances”.  In this particular instance, I believe that the terminology used before MSIMANG J is a more accurate recordal of the true state of affairs than the “tolerable degree of confidence” tentatively held out in paragraph 74.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 75
The State apparently persists in “taking its chances”.  Despite the fact that the warrant appeal litigation has not yet been finalised by the Constitutional Court, the State is intent on prosecuting me on the strength of a forensic report which, on the State’s version, apparently makes reference to the 
93 000 documents which the State alleges it seized pursuant to the search and seizure operations in August 2005.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 76 TO 79
I dispute the relevance of these paragraphs to the issues in dispute in this application.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 80
It is correct that MSIMANG J delivered judgment on 20 September 2006 refusing the State’s application for a postponement.  It is further correct that MSIMANG J struck the matter from the Roll.  I deny that the learned Judge did so because the State indicated that it was not ready to proceed to trial.  The State had long since indicated that it was not ready to proceed to trial, hence the application for a postponement.  The true reason for striking the matter from the Roll was that the State declined to withdraw the charges once the application for postponement was refused.  There can be no real dispute in this regard.  I refer to the first sentence of paragraph 165 of the answering affidavit.  I do not understand why the deponent fails to simply set this out in paragraph 80.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 81
I note the allegations in this paragraph. As I have stated above, it is evident that the State has, for reasons which it does not explain, not complied with its own decision to which it refers in paragraph 81.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 82
I have already dealt with the launch on 28 November 2007 of the application for leave to appeal to the Constitutional Court against the judgment of the SCA in this search warrant appeals.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 83
I deny the relevance of the allegations in this paragraph.  The allegations furthermore amount to inadmissible statements of opinion.  Suffice it to state that I deny any allegation or imputation against me of unlawful or criminal conduct.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 84 TO 89
The allegations in these paragraphs are either irrelevant or have been dealt with in the founding affidavit.  It is not necessary for me to deal therewith in reply.
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 90
The allegations in this paragraph have been dealt with in my founding affidavit.  Save as may be consistent with the founding affidavit, they are denied.  Matters of law will be dealt with in argument.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 91 AND 94
(a) The State must have known, especially in the light of a 3/2 split in the SCA judgment, that an application for leave to appeal in the search warrant matters would be made to the Constitutional Court.  The State certainly became aware of that fact on 28 November 2007 when the application for leave to appeal was launched and served on the State.
(b) I respectfully record that I find it extraordinary that in the face of the judgment of MSIMANG J, in the face of an alleged decision by the State to adhere strictly to the tenets of that judgment, and in the face of an application for leave to appeal to the Constitutional Court concerning a split decision of the Supreme Court of Appeal overturning the judgment of HURT J, the State should nevertheless proceed undeterred to decide to prosecute, and serve an indictment, between Christmas and New Year.  The coincidence of this decision (and its implementation by the service of the indictment), and the events at the Polokwane ANC elections is remarkable.  It is also unexplained.  I respectfully believe that it cries out for an explanation but none has been forthcoming.
(c) The charges preferred against me are set out in the indictment, annexure “A”.
(d) Save as aforesaid, I deny the allegations in paragraphs 91 to 94 (inclusive).

 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 95 TO 97
I deny the relevance of the allegations in these paragraphs.  I specifically deny any allegations or imputations against me of unlawful or criminal conduct.

 AUTONUMLGL  \* Arabic   

AD PARAGRAPHS 98 TO 105 (INCLUSIVE)
I fail to understand the relevance of the allegations in these paragraphs, or why the papers have been burdened by them.  In the circumstances, I do not burden the papers further by replying thereto.  
 AUTONUMLGL  \* Arabic   

AD PARAGRAPH 106
I admit the allegations in this paragraph, save that I do not understand why the deponent sees fit to use the word “appears” in the final sentence.

THE NDPP’S POWER OF REVIEW

AD:
PARAGRAPHS 107-156
Prior to dealing with these paragraphs, I interpose to add my response to the affidavit of HOFMEYR, as it makes more sense to deal with these issues at the outset.

AD:
AFFIDAVIT OF W A HOFMEYR
AD PARAGRAPHS 1-5

I do not dispute these allegations.

AD PARAGRAPH 6
(a)
I deny that the deponent is able to confirm the correctness of the legal submissions in paragraphs 107 to 147.  He is not qualified to do so.

(b)
The proper interpretation of section 179 of the Constitution is the function of this Honourable Court.

AD PARAGRAPH 7

(a)
I dispute these allegations and conclusions of law.

(b)
The interpretation of section 179 is the function of this Court.

(c)
I am advised that the correct approach adopted by our Courts is that background materials preceding the adoption of the Constitution may be considered where such background material is clear, not in dispute and is relevant to showing why particular provisions were included in our Constitution.

(d)
I am advised that these principles do not mean that such background materials can be supplemented or reinforced by the comments of individual actors in the process of drafting the Constitution, however prominent those roles might have been.

(e)
In addition, I am advised that those background or preparatory materials preceding the adoption of the Constitution can only be invoked where it is contended the provisions in the Constitution are unclear or ambiguous.  This I am told is the position with respect to the admissibility and relevance of the legislative history of any law, not just the Constitution.

(f)
These matters will be dealt with in legal argument at the hearing of this application.

AD PARAGRAPH 8
(a)
I do not dispute the deponent’s participation in the constitutional drafting process as described in paragraph 8 of his affidavit, but deny that this qualifies him to express a view on the proper interpretation of section 179 of the Constitution and what was in issue and what was not, if these are not clearly specified in the background materials sought to be relied on in the interpretation of section 179.

(b)
I am unable to comment on the process described in paragraph 8 but will not dispute it for the purposes of these proceedings.

AD PARAGRAPH 9
(a)
I note these allegations.

(b)
All attempts to access these electronic materials on the internet have failed.  Accordingly, I have instructed my attorneys to call for these documents in accordance with Rule 35(12).  Those documents are not available at the time of attesting to this affidavit and I respectfully seek leave to supplement this replying affidavit, in due course, after the delivery of those documents, should it become necessary to do so.

(c)
I am unable to admit the authenticity of the documents relied on by the deponent and referred to in the affidavit of PAMELA MIRANDA SNYMAN without an assessment of what is on the electronic disk and the documents that went into the compilation of that disk.

AD PARAGRAPH 10
I have no knowledge of these allegations, note that they are not referred to in the supporting materials relied on by the deponent and consequently am unable to admit them.

AD PARAGRAPHS 11-12
(a)
Subject to what I have stated above, these allegations are noted.

(b)
It is to be observed that the data draft of 25 August (annexure (“WAH1”) is silent on the matters referred to in paragraph 10 of the deponent’s affidavit (and in paragraph 113 of the answering affidavit of DU PLOOY).
AD PARAGRAPH 13
(a)
The background documents relied on by the deponent do not confirm these allegations and are silent on them.

(b)
I am consequently unable to admit these allegations.

(c)
I note in any event that the previous Attorneys-General were accountable to and reported to the Minister of Justice.  

AD PARAGRAPHS 14-15
Subject to what I have stated before, I do not dispute these averments.

AD PARAGRAPH 16

(a)
Annexure “WAH3” is not limited to the power to review decisions not to prosecute.  It also permitted the issuing “of directions to prosecute in specific cases.”  

(b)
The power to review a decision not to prosecute related to “any decision” not to prosecute.

(c)
In both instances, whether reviewing any decision not to prosecute or issuing instructions to prosecute in specific cases, no provision was made for the hearing of representations, either from the Attorneys-General or any other persons.

AD PARAGRAPH 17
(a)
Annexure “WAH4” reflects that there was no agreement as far as the “prosecuting authority” was concerned.  This accounts for the fact that the then sections 169 and 164 were agreed to be in contention.

(b)
There is no indication from this document what the ambit of the disagreement was.

AD PAGRAPH 18
(a)
As with the previous draft reflected in “WAH3” the power of the national Attorney-General in annexure “WAH5” contemplated reviewing “any decision” not to prosecute and to “issue directions to prosecute in specific cases”.  In both instances no hearing was contemplated.  

(b)
The explanatory memorandum referred to in paragraph 18 has not been provided.

(c)
There is thus no indication from these documents what the ambit of the controversy was or what issues remained controversial at the time of the drafting of “WAH5”.

AD PARAGRAPH 19
(a)
The copy of “WAH6”, dated 23 April 1996, attached to the deponent’s affidavit is incomplete and does not state what the deponent says it states.

(b)
I assume that reference herein is to the unmarked and undated document attached to “WAH6” which provides for a process of consultation in section 179(5)(d).

(c)
Subject to the foregoing, I do not dispute the allegations in this paragraph.

AD PARAGRAPHS 20 to 23


(a)
I dispute these allegations.

(b)
The documents relied on by the deponent do not demonstrate the allegations or conclusions sought to be drawn in these paragraphs.

(c)
To the contrary, whilst the early drafts referred to a decision to review “any decision” not to prosecute and instructions to prosecute in “specific cases,” the final draft provided for a process of consultation building on that foundation.

(d)
I specifically deny that the deponent is qualified to make the assertions he does in paragraphs 20 to 23, dealing with the reasons for the inclusion of the process of consultation and the alleged concerns that precipitated such conclusion and deny that these assertions constitute admissible evidence in these proceedings.

AD PARAGRAPH 24
I admit the first three sentences of this paragraph but deny that the objections raised by the IFP in the first Certification decision are relevant to or otherwise contribute to understanding why section 179(5)(d) was included in the Constitution.  I deny that the objections raised by the IFP in the Certification decision are in any way relevant to interpreting the provisions of section 179(5)(d).
AD PARAGRAPHS 25-27
(a)
I dispute these allegations and conclusions and submit that these constitute inadmissible evidence in these proceedings.

(b)
The documents relied on by the deponent do not state what he says it means, nor do they reflect the controversies the deponent claims existed.

(c)
At best for the deponent, the documents relied on are silent on the issues raised in these paragraphs.

Even if I am wrong on these issues, and the aim behind the process of consultation was to minimise political interference, then it must follow that section 179(5)(d) must be interpreted consistently with the right to equality in the Bill of Rights and in a manner that avoids irrationality.  

If the aim of the purpose of consultation was to avoid political interference, then the same protection must apply where decisions are made either jointly by the DPP with the NDPP or by the NDPP itself.  The construction contended for by the State would negate this.
I am advised that such an interpretation would run counter to well established principles of our law that legislative provisions must be interpreted in a manner that gives full effect to fundamental rights and freedoms rather than attenuating them and that provisions of the Constitution must be interpreted in a manner so as to be consistent with other provisions of the Constitution.

I now respond to paragraphs 107 to 156 of the affidavit of DU PLOOY.
AD PARAGRAPHS 107-108

I note these allegations.

AD PARAGRAPH 109
I dispute these allegations and the State’s interpretation of section 179(5)(d) of the Constitution.

AD PARAGRAPHS 110-112
(a)
The previous legislative regime governing prosecutions in the country cannot be used as an aid to interpreting the provisions of section 179(5)(d).

(b)
Section 179(5)(d) must be interpreted in the first instance in the context of Chapter 8 of the Constitution entitled “Courts and the Administration of Justice”, in the context of section 179 as a whole and in accordance with other constitutional provisions, such as the provisions of sections 1 and 2 of the Constitution, the rights in the Bill of Rights and the principles of interpretation set out in section 39 of the Constitution.

(c)
Save as is consistent with the foregoing, I do not dispute the remaining allegations in these paragraphs.  I note, however, that the attorneys-general were required to report to the Minister of Justice in terms of the Attorney-General Act of 1992.

AD PARAGRAPH 113
(a)
I dispute these allegations.

(b)
The deponent HOFMEYR merely confirms what is said in paragraphs 107 to 147 and does not say what this deponent says he does.

(c)
I have dealt with the affidavit of HOFMEYR.

AD PARAGRAPH 114


I do not dispute these allegations but note that nothing turns on the provisions of the Interim Constitution in so far as the interpretation of section 179(5)(d) is concerned.

AD PARAGRAPH 115
I have dealt with the affidavit of HOFMEYR.

AD PARAGRAPHS 116-120
Save to add that the provisions of section 179(5)(d) are substantially repeated in section 22(2) of the National Prosecuting Authority Act of 1998, I do not dispute the legal analysis in these paragraphs.

AD PARAGRAPHS 121 and 122
I do not dispute these averments but add that the effect of section 179 of the Constitution is to create a single national prosecuting authority comprising the NDPP and the DPPs.

AD PARAGRAPH 123
(a)
I accept that the provisions of section 179(5)(d) enable a NDPP to reverse a decision taken by a DPP to prosecute or not to prosecute and that it provides for checks and balances in the process by providing for a preceding process of consultation.

(b)
I dispute, however, that section 179(5)(d) is limited to that ambit and that that was the legislative intention of these provisions.

(c)
Indeed, if the purpose of the process of consultation was to serve as a check and balance on the reversal of previous decisions of DPPs to prosecute or not to prosecute, there is no conceivable reason why this protection ought not to be extended to decisions made by DPPs with the concurrence of the NDPP.

(d)
The Constitution vests the prosecuting authority with the power to institute criminal prosecutions (section 179(2)).

(e)
The prosecutions policy, to which I have referred in my founding affidavit (annexures “H” and “P”) do not suggest any limitation in the sections dealing with restarting prosecutions, and refer to decisions of members of the Prosecuting Authority.

AD PARAGRAPH 124
(a)
I dispute the State’s interpretation of section 179(5)(d) and specifically deny that the textual provisions indicate or imply any limitation of the sort or ambit contended.

(b)
The obligation in section 179(5)(d) is not only to consult with the relevant DPP but with a range of other persons, including an accused, the complainant or any other person deemed to be relevant.

(c)
There is no textual indication to suggest that this process of consultation is limited to decisions taken by the DPP, nor do the words of the section preclude its application to decisions taken by DPPs with the concurrence of the NDPP or to decisions taken by the NDPP, bearing in mind that the power to prosecute or not to prosecute ordinarily vests in and will in the first instance be taken by DPPs.

(d)
Where a decision is taken by a DPP jointly or with the concurrence of the NDPP, it becomes a decision of both the NDPP and the DPP.  In that event a DPP will not be in a position to reverse a decision on whether to prosecute or not to prosecute.  Only the NDPP may review such decision.

(e)
If as the State contends that one of the considerations for the safeguards in section 179(5)(d) was to avoid political interference in the decision on whether to prosecute or not and given the apex position of the NDPP, who is appointed by the President, then similar considerations may well dictate the need, on the State’s argument, to avoid political interference in a decision previously taken, endorsed or adopted by a NDPP to enable a review of such decision by another NDPP.

(f)
The interpretation contended for by the State would have the effect that whereas the constitutional protections in section 179(5)(d) are available in one set of circumstances, they would not be available where one NDPP changes or reviews the decision of another NDPP.  There can be no rational basis for this distinction, the textual provisions of section 179(5) do not suggest a rational basis for this distinction and the provisions of the equality clause would militate against this interpretation.

AD PARAGRAPHS 125 to 132


(a)
I deny the contention that the “true meaning” of section 179(5)(d) can be ascertained from the provisions of the NPA Act.  They are in the first instance to be determined in section 179.

(b)
Section 22(2) of the NPA Act replicates, without change, the provisions of section 179(5)(d) of the Constitution.

(c)
I deny that there is any indication in the sections analysed in the NPA Act to suggest a limitation on the safeguards in section 179(5)(d) in the terms suggested by the State.

(d)
I do not otherwise dispute that the sections in the NPA Act provide what is referred to in these paragraphs.

AD PARAGRAPHS 133-136
(a)
I do not dispute that the core power of DPPs to institute criminal proceedings includes the power to resume or institute prosecutions de novo.

(b)
However, I deny that these actions can be taken without regard to prosecutorial policy provided for in the Constitution and which is binding on the Prosecuting Authority or in the absence of the safeguards provided in section 179(5)(d), where that section has application.  

(c)
Section 179(5)(d) has application where the NDPP reviews a decision to prosecute or not to prosecute and is not limited to reviews of decisions taken solely by DPPs.

(d)
The situation is thus to be distinguished from the general situation where a crime is investigated and a DPP or prosecutor decides to prosecute or not, or where further investigations reveal evidence to warrant a change in the decision not to prosecute. 

(e)
What distinguishes that ordinary situation from mine is that a deliberate decision was taken not to prosecute, endorsed and announced by the NDPP in 2003, which decision was reversed by NDPPs in 2005 and in 2007.  In those circumstances, I submit that section 179(5) has direct application and that the constitutional procedure provided has to be followed.  It has not been followed.

AD PARAGRAPHS 137 to 141
(a)
I have dealt with my interpretation of section 179(5) of the Constitution and the particular circumstances presented in my case.

(b)
The provisions of section 179(5)(d) are to be distinguished from decisions taken by DPPs to reverse their own earlier decisions.  The latter set of reversals are controlled by the provisions of the prosecutorial policy and guidelines, binding on DPPs both in terms of section 179(5)(a)-(c) of the Constitution and the NPA Act.

(c)
Section 179(5)(d) introduces particular constitutional controls where a NDPP reverses an earlier decision to prosecute or not to prosecute.  These constitutional controls apply when the apex of the Prosecuting Authority acts to reverse a previous decision to prosecute or not to prosecute.

(e)
Save as is consistent with the foregoing, I deny each remaining allegation and argument in these paragraphs.  I am advised that these matters will be dealt with in legal argument.

AD PARAGRAPHS 142 to 147
(a)
I dispute the allegations, arguments and conclusions drawn in these paragraphs.  I have dealt with my interpretation of section 179(5) and the factual circumstances at issue in this application.

(b)
What is at issue in this application is the decision to reverse a deliberate decision taken by the NDPP in 2003 not to prosecute by decisions taken by the NDPP in 2005 and 2007.

(c)
In these circumstances I submit that the provisions of section 179(5)(d) are of direct application.  

(d)
I submit that this is so whether one regards the striking from the roll of my case by Msimang J as “deleting” the 2005 decision, which I am advised might not necessarily be the case, or whether one regards the 2007 decision as an amplification of the 2005 decision.

LEGITIMATE EXPECTATION

AD: PARAGRAPHS 148 - 152
(a)
I contend that I have established a factual and legal basis for my claim that I had a legitimate expectation, in all the circumstances, to be heard prior to a decision to review the 2003 decision not to prosecute me.

(b)
PAJA does not exclude from its ambit a decision not to prosecute, nor can its provisions be used to overcome the constitutional duty to grant me a hearing in section 179(5)(d) of the Constitution.

(c)
On the state’s version, the decision not to prosecute me in 2003 was made by the DSO McCARTHY, which decision was considered by the NDPP who concurred in the decision, or it was a decision taken jointly by the DSO and the NDPP.

(d)
On any basis, the 2005 and 2007 decisions attracted the constitutional safeguards in section 179(5)(d).

(e)
I stated in my founding affidavit that at the time of the 2005 decision I was not aware of the provisions of section 179(5)(d) of the Constitution but the failure to consult with me was raised pertinently in the proceedings before Msimang J.

(f)
I requested the opportunity to make representations prior to the 2007 decision and was not extended that opportunity.

(g)
I am advised that these matters will be dealt with further in legal argument.

(h)
Save as is consistent with the foregoing, I dispute the allegations and arguments in these paragraphs.

SECTION 33 OF THE CONSTITUTION AND PAJA
AD: PARAGRAPHS 153-154
AD PARAGRAPH 153
(a)
I dispute these allegations and arguments.

(b)
I am advised that the question as to whether PAJA was intended to be exhaustive of the right to judicial review of the right to lawful, reasonable and procedurally fair administrative action in terms of section 33 of the Constitution was left open by the Constitutional Court.

(c)
That Court has recently confirmed that PAJA is not intended to be exhaustive of the rights to lawful, reasonable and procedurally fair administrative action contemplated in section 33 of the Constitution, particularly not where the factual matrix presented involves a range of protections in the Bill of Rights. 

(d)
I dealt previously with the submission that PAJA excludes only a decision to institute or continue with a prosecution.

(e)
These issues will be addressed in legal argument.

AD PARAGRAPH 154
(a)
I dispute these allegations and arguments.

(b)
I submit that on any basis, whether in terms of my rights in section 33 of the Constitution, the right to equality in the Bill of Rights, the provisions of section 179(5)(d) of the Constitution, the doctrine of legality or the common law, I have not been treated in a procedurally fair manner in the circumstances of the facts set out in my founding affidavit.

(c)
The provisions of section 179(5)(d) do not apply to the situation where a suspect is being investigated before a decision is taken to prosecute.  It has a very specific application and that is where a NDPP reviews a decision to prosecute or not to prosecute.  

(d)
I am advised that it is well established in our law that it is no answer to contend that it has always been and remains open to me to make representations in circumstances where what is guaranteed or contemplated in law is the opportunity to make prior representations before a decision, which affects me dramatically and prejudicially, is taken.

(e)
I am advised that these issues and principles will be dealt with in legal argument.

THE APPROPRIATE REMEDY

AD PARAGRAPH 155
(a) 
I dispute these allegations and arguments.

(b)
The suggestion that an appropriate remedy would be to permit the prosecution to proceed would in my submission not constitute just and equitable relief which this Court is enjoined to provide in terms of section 172(1) of the Constitution.

(c)
Such an outcome would defeat the very constitutional protections I rely upon and have asserted in these proceedings.  In these circumstances, the assertion that it will be in the public interest for the prosecution to proceed, and that such interest can ever be said to defeat constitutional protections are alarming, emerging as they do from the State.  

(d)
These matters will be dealt with further in legal argument.

AD PARAGRAPHS 157 TO 269
In these paragraphs the deponent responds to the allegations in my founding affidavit.  My replies to these paragraphs have largely been set out above.  In the circumstances, I shall deal only with those paragraphs which I believe require comment, and only briefly.
AD PARAGRAPH 159
I deny the allegations in this paragraph.

AD PARAGRAPH 161
I deny the allegations in the second sentence of this paragraph.  The deponent overlooks the remaining contents of my founding affidavit, particularly paragraph 8.
AD PARAGRAPH 162
This is a matter of law which has been dealt with, to the extent necessary, above, and will be further dealt with in argument.
AD PARAGRAPH 163
I note the allegations in the first sentence of this paragraph.  I deny the remaining allegations.
AD PARAGRAPHS 164 AND 165
I deny the allegations in these paragraphs.  I believe that the stance adopted by the State in this regard is an improper inversion of the State’s true constitutional duties.  Argument will be addressed to this Court in this regard, if necessary.  Moreover, and in any event, the deponent overlooks annexures “K” and “L”.  
AD PARAGRAPH 166
I deny the allegations in this paragraph.  Matters of law will be dealt with in argument.
AD PARAGRAPH 170
I have dealt with this aspect of the matter in my founding affidavit.  I respectfully believe that it is untenable to suggest that the President would dismiss the Deputy President from his office and state in terms that the Deputy President has “yet to have his day in Court”, before any decision to prosecute was taken.  I have already pointed the patent unlawfulness and absurdity of such a dismissal should the respondent thereafter have decided not to prosecute me.  
AD PARAGRAPH 173
I fail to understand the relevance of the allegations in this paragraph, or why they are “instructive”.
AD PARAGRAPH 176
I deny that I embarked on an “exhaustive … critique” on what I “perceived to be the case” against me.  

AD PARAGRAPH 178
The submissions of law made in this paragraph are denied.  They will be dealt with in argument.

AD PARAGRAPH 181
I have already dealt with the allegations in this paragraph.  In like manner to the previous allegations by the deponent concerning the “new insights” gained during the SHAIK trial, they are too vague and general to permit of meaningful reply, and they are in any event denied.  
AD PARAGRAPHS 182 AND 183
I note the emotive tone of these paragraphs.  I respectfully believe that the tone and content of this paragraph are inconsistent with the required objectivity on the part of the prosecution.  Insofar as the contents are concerned, they are denied.  
AD PARAGRAPHS 184 AND 185
I have already dealt with the allegations in these paragraphs.  Insofar as they are inconsistent with what is stated in my founding affidavit, they are denied.  
AD PARAGRAPH 186
The matters referred to in this paragraph are matters of law which will be dealt with in argument, to the extent necessary.
AD PARAGRAPH 190
I deny the allegations in the preamble to this paragraph.  The text of the President’s speech speaks for itself.  
AD PARAGRAPH 191
I have already dealt with the allegations in this paragraph.  They are denied.  

AD PARAGRAPH 193
I deny the allegation of cynicism levelled against me.  I deny that the decision to prosecute me was one “jealously guarded” by the NPA as its sole preserve.  I have already dealt with this aspect of the matter in my founding affidavit and in this affidavit.
AD PARAGRAPH 194
The deponent is endeavouring to put an interpretation on the speech which, if intended by the President, would no doubt have been expressly and clearly enunciated.  I deny the distinction sought to be drawn between “formal guilt and fitness to hold high public office”.  I had been appointed to high public office and I was summarily dismissed therefrom in the absence of any finding of guilt or unfitness.
AD PARAGRAPH 195
I deny the allegations in this paragraph.  
AD PARAGRAPH 196
I deny the allegations in this paragraph.  Matters of law will be dealt with in argument.  I have already dealt with the SHAIK trial.  

AD PARAGRAPH 197
I deny the allegations in this paragraph.
AD PARAGRAPH 198
I deny the allegations in this paragraph.  They are in any event irrelevant.  Any allegation or imputation against me of unlawful or criminal conduct is specifically denied.  
AD PARAGRAPH 199
The allegations in this paragraph are irrelevant.  Furthermore, the deponent fails to put up the portion of SHAIK’S alleged statement under oath that I was requested to testify, and in the circumstances it is impossible, even if it were relevant, for me to deal therewith.  
AD PARAGRAPH 201
The deponent misunderstands the case made out in the founding affidavit.  The contents of this paragraph are matters of law which will be argued, if necessary.  
AD PARAGRAPH 202
(a) The contents of this paragraph are a gross distortion of the affidavit put up by PIKOLI, and they are denied.  PIKOLI does not state that he “discussed” his decision with me.  He states that he informed me of a decision already taken, whereupon he says a discussion ensued about the effect of that decision would be.  The relevant passage in his affidavit is set out below :
“15.
I then proceeded to the ANC’s headquarters at Luthuli House in Johannesburg to see Accused No. 1, after securing an appointment with him earlier that day.  I informed Accused No. 1 in person of my decision to institute a prosecution against him.  I deemed it necessary to inform him personally of my decision as a matter courtesy to the former Deputy President as I did not want him to learn thereof in the media.  I should add that on a personal level this was not an easy task for me, as this was a man that I had looked up to as my political leader during my time in exile.  Accused No. 1 then raised certain concerns as to the effect that my decision would have on his career.  I empathised with him and expressed the hope to him that the matter should be resolved as soon as possible one way or the other.  I did not, however, make any specific promises to him about time frames for the trial.  He did not ask me what the nature of the charges were.”
(b) It is also absurd for the deponent to suggest that I should make representations to the respondent about a decision which had already been made, and of which I was merely been informed.
126 . 

AD PARAGRAPH 203
I have already dealt with the allegations in this paragraph.  The deponent continues to overlook the contents of annexures “K” and “L” to my founding affidavit.
AD PARAGRAPH 204
The allegations in this paragraph are facile.  They are denied.  

AD PARAGRAPH 205 TO 208 (INCLUSIVE)
The allegations in these paragraphs are denied.  I respectfully point out that there is an inherent contradiction between the platitude in paragraph 206 (“without prejudging the success or otherwise of such representations”), and the clear caveat in paragraph 207.  
AD PARAGRAPH 209
The allegations in this paragraph are matters for argument.  They again throw serious doubt on the opening words of paragraph 206.  
AD PARAGRAPH 210
I deny the allegations in this paragraph.

AD PARAGRAPHS 211 AND 212
These aspects of the matter will be dealt with in argument, to the extent necessary.
AD PARAGRAPH 213
I deny the allegations in this paragraph.

AD PARAGRAPH 214
The allegations in this paragraph are irrelevant.  They not only overlook the contents of annexures “K” and “L” to my founding affidavit, they also overlook the fact that my rights under Section 179(5) were only breached, and I only became entitled to redress in consequence thereof, insofar as the current prosecution is concerned, in December 2007.  
AD PARAGRAPH 216
I was unaware of the provisions of Section 179(5) until the matter was raised by my legal representatives.  I deny that I can be criticised for that, or that the matter was raised “belatedly”.  On the contrary, I believe that it was I any event incumbent on the State, and no less so once the matter had been raised, to ensure that the provisions of Section 179(5) and the corresponding provisions of the NPA Act were properly complied with.
AD PARAGRAPH 219
I deny the allegations in this paragraph.  They will be dealt with in argument.
AD PARAGRAPH 220
The deponent is repeating himself.  I do not propose to follow suit.  
AD PARAGRAPH 221
I deny the allegations in this paragraph.  
AD PARAGRAPHS 224 AND 225
(a) The deponent endeavours to sidestep the express terms of the request contained in annexure “K” (“… we be afforded an opportunity to make representations either orally or in writing which may better inform the decision which we understand you are applying your mind to.”)
(b) The decision to which the respondent was applying his mind was self-evidently the decision whether or not to institute criminal proceedings against me.  No other intelligent interpretation can be given to annexure “K”.  The reply was enigmatic, for the reasons stated in my founding affidavit.
(c) I do not understand the relevance of the allegations in paragraph 225.  If the deponent intends to suggest that it is incumbent on the citizen to point the State to the precise provision of the Constitution on which the citizen relies, I respectfully believe that such a suggestion is extraordinary and inappropriate.  This is more especially so given the fact that the provisions of Section 179(5) were pertinently raised in argument before MSIMANG J.
139.
AD PARAGRAPH 226
I do not understand what the deponent is referring to with reference to paragraph 125 of my founding affidavit.
140.
AD PARAGRAPH 227
The contents of this paragraph are irrelevant.  They will be addressed in argument, to the extent necessary.
141.
AD PARAGRAPHS 228 TO 246 (INCLUSIVE)
(a) These paragraphs refer to the tax charges which the respondent has preferred against me.
(b) I humbly apologies for the omission of “O2”, the receipt of which was anticipated by my attorneys of record at the time of the drafting and preparation of my founding affidavit. I confirm that this correspondence has not been received from SARS and that the reference thereto was inadvertent. I respectfully refer to Hulleys affidavit annexed hereto marked “           ’ in this regard.
(c) I have already dealt with the tax charges against me.  Save as may be consistent with the allegations in my founding affidavit, I deny the allegations made by the deponent in that regard.  Many of those allegations are matters of law which will be dealt with in argument, to the extent necessary.  I therefore do not deal therewith in this affidavit.
(d) I repeat that I deny any allegation or imputation against me of unlawful or criminal conduct.
142.
AD PARAGRAPH 247
Annexure “L” is a blunt reply to an unequivocal request that I be afforded an opportunity to make representations about the decision as to whether or not I should be re-prosecuted, which decision I understood the respondent was applying his mind to at the time.  Annexure “L” purports to record that the respondent was not applying his mind thereto, but that the matter was undergoing “further investigations the normal route for a decision to be taken” (sic).  What is unequivocal about the reply, annexure “L” is that the matter was still being dealt with by the DSO, and that the respondent had therefore not applied his mind thereto and that the making of representations would therefore be academic because the respondent might never be called upon to apply his mind thereto.  
143.
AD PARAGRAPH 252
The deponent is again repeating himself.  

144.
AD PARAGRAPH 253
I deny the allegations in this paragraph.
145.
AD PARAGRAPH 254
(a) The deponent does not explain what he means by “less-than-helpful response”.  If the respondent was dissatisfied with my response, he would no doubt have taken further steps in that regard.  He did not do so.  
(b) The remaining allegations in paragraph 254 are meaningless.  I could hardly have been called upon to answer questions on “evidence” which did not then exist, because, on the State’s version, it only came to their knowledge sometime later and therefore constituted “new evidence”.
146.
AD PARAGRAPH 255
I deny the allegations in this paragraph.  The deponent repeatedly tries to hide behind a distinction between the admissibility of evidence against SHAIK and the admissibility of evidence against me, without explaining or disclosing the basis for the respondent’s alleged doubts in that regard.  I respectfully point out that it must have been evident to the respondent that, regardless of its admissibility against SHAIK (and it is only that admissibility that the SHAIK Trial Court could ever have decided upon), that would not resolve the admissibility of the evidence against me.
147.
AD PARAGRAPHS 256 AND 257
The matters raised in these paragraphs, to the extent that they are relevant at all, are matters of law which will be addressed in argument to the extent necessary.
148.
AD PARAGRAPH 258
(a) It is not necessary to traverse the issues which are currently before the Constitutional Court in the search warrant appeal.  However, certain of the items specifically sought by the State in terms of the search warrants plainly related to possible defences (for example notes made by me in response to developments in the SHAIK trial) or were, by their very nature, exculpatory.
(b) I quote the following provisions of paragraph 23 of DU PLOOY’S affidavit in the request for the search warrants :

“The continuation of the investigation during a criminal trial is a common feature of criminal proceedings, particularly in complex commercial matters such as the present.  As the State case unfolds, numerous aspects arise requiring investigation, including those aspects that emerge from the accused’s defence as it is revealed, often for the first time, during the State case.  Similarly, aspects that are raised during the defence’s case require continuing investigation.”
(c) While these allegations were made in the context of the criminal trial against SHAIK, they leave little room for doubt that it is the State’s modus operandi to investigate the accused’s defence as and when it is revealed to them.  
149.
AD PARAGRAPH 259
The contents of this paragraph are matters for argument, to the extent necessary.

150. 

AD PARAGRAPH 260
My understanding of the matter was set out in my attorney’s letter, annexure “K”.  The contents of the articles annexed to my affidavit speak for themselves.  
151.
AD PARAGRAPH 261
The contents of this paragraph are argumentative.  To the extent that they relate to relevant matters of law, those matters will be addressed in argument.

152.
AD PARAGRAPH 262
I have already dealt with the contents of annexures “K” and “L”.  They will be dealt with in argument.  
153. 

AD PARAGRAPH 263
The deponent misunderstands the allegations in paragraph 161(h) of my founding affidavit.  The deponent furthermore overlooks his own assertion concerning the decision that the respondent apparently took to adhere strictly to the tenets of the judgment of MSIMANG J before another decision was taken to prosecute me.
154.
AD PARAGRAPH 267
(a) It is surprising that the State failed to act in accordance with the “most pressing interest involved” in 2006, but instead sought an adjournment of the matter before MSIMANG J.
(b) The allegation that the granting of this application would only serve to delay my prosecution, further suggests that, even were this application to succeed, any representations that I might thereafter make would be academic because the outcome has been predetermined.
155.
AD PARAGRAPH 268
I deny the allegations in this paragraph.  I respectfully point out that the tone of the allegations, and the terms in which they are couched, are inconsistent with the requirement that the prosecution be objective.  
156.
AD PARAGRAPHS 270 AND 271
These are matters of law which will be dealt with in argument, to the extent necessary.
157.
AD PARAGRAPH 272
I deny that the application is “completely ill-founded and devoid of any merit in law”.
WHEREFORE I humbly persist in my request for an order in terms of the notice of motion.





_______________________________






DEPONENT

I CERTIFY THAT the deponent has acknowledged that he/she knows and understands the contents of this affidavit which was signed and sworn to before me at                   on this               day of                                  2008 under compliance with the Regulations contained in Government Notice No. R.1258 dated 21 July 1972 (as amended).






_______________________________
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